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CURRENT TOPICS 


The Death Penalty 

THERE is some talk of a proposed reintroduction in a 
modified form of the Criminal Justice Bill which was intro- 
duced by Sir SAMUEL HoARE, now Lord Templewood, in 
the House of Commons in 1938 and reached committee stage. 
One of the matters which will require reconsideration is the 
proposed abolition of corporal punishment, not because there 
has been any retrogression in public sentiment on the matter 
since 1938, but because those who give most time and thought 
to this problem have necessarily had to shift their emphasis, 
owing to the serious increase in crime, from reformation of 
the criminal to the protection of the public. This point of 
view also eypresses the public attitude to the matter, which 
was very well and forcibly put by Mr. GERALD THESIGER, 
Mayor of Chelsea, in a letter to The Times of 26th October. 
He hoped that if the death penalty was to be abolished 
householders in London would be armed. He said that 
owing to the present shortage of police and also of fuel for 
light, great numbers of burglars were searching for clothes 
and stores. Many of these young men, if they were sure 
they would not be hanged, would, in the hope of bettering 
their chance of escape from identification, arrest and imprison- 
ment, kill the householder or policeman who interfered with 
them. He strongly suspected that many people in danger 
of three years for fraud or sex crime would consider an 
attempt on the life of the key witness. It would manifestly 
pay to kill rather than merely to injure. As was pointed out 
in letters to The Times of 28th October, from the Minister of 
Justice in the United Provinces of India and from the 
Secretary of the National Council for the Abolition of the 
Death Penalty, these arguments seem to be destroyed by 
experience in those countries where the death penalty has 
been abolished. If applied to lesser matters, however, 
Mr. Thesiger’s letter puts in the clearest possible way the 
problem that will face Parliament when it considers anew 
the Criminal Justice Bill, for the same arguments can be made 
to apply, mutatis mutandis, to the question of corporal 
punishment in all its forms. 


Right of Audience in Administrative Tribunals 

ENGLISH lawyers are of all political persuasions and nonehave 
been heard in protest against the recent growing tendency to 
establish administrative tribunals in which their right of 
audience is restricted or excluded. In their turn the lawyers 
of Scotland are now taking up the matter. The annual report 
of the Scottish Law Agents’ Society which was placed before 
that society’s annual meeting at Glasgow, on 17th October, 
Stated that the tendency of the Government in recent 
legislation had been to exclude solicitors or counsel and to 
do away with the right of the individual to enaploy a solicitor 

fore these special tribunals. Their council had done all 
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it could to secure that under the National Insurance (Industrial 
Injuries) Bill, which will abolish all the present workmen’s 
compensation statutes, legal representation should be allowed 
to anyone desiring it who might appeal against an insurance 
officer’s decision. The Government had indicated that 
although legal representation before tribunals would not be 
allowed as of right it would be permitted in those cases where 
the tribunal considered it desirable. Mr. Marr moved that 
“This society, alarmed by the increasing legislative practice 
of substituting special tribunals for courts of law presided 
over by trained judges ; the reservation to the Ministers of 
the Crown of the power to decide disputed questions of law 
in which the said Minister is a party to the dispute ; and the 
exclusion of the legal profession from appearing in these 
special tribunals, authorises and requests the council to 
examine the problems involved, to consider means of combating 
the evil, and to make representations.’’ Obviously there is 
some prejudice in lay and even legal circles against excessive 
emphasis on the technical and the litigious aspects of such 
subjects as workmen’s compensation, but as has frequently 
been said in these Topics that is no reason for adopting a 
purely destructive attitude and depriving the citizen of the 
assistance of those who have devoted their lives to training 
themselves in the highly skilled work of presenting their 
clients’ cases to the court as they should be presented and 
assisting the court by placing before it all that can be said 
on both sides. The alternatives which seem to be thosen 
for some administrative tribunals to-day are either to leave 
the matter to the chance that the litigant will be fully articulate, 
or to encourage charlatans who have no code of professional 
conduct to charge excessive fees for providing “ specialist ”’ 
assistance to the litigant. A better course has been followed 
in Australia where lawyers’ fees before these tribunals have 
been limited. Our present Parliament contains many lawyers. 
In supporting their own cause they will be supporting the 
right of every citizen to justice. 
War Damage Payments 

THE limited extension of the amount of war damage 
compensation to be paid to persons suffering losses of private 
chattels, announced by Sir STAFFORD Cripps in the Commons 
on 21st October, is a small but welcome measure of relief 
to persons whose incomes have not advanced with the 
advancing cost of replacing furniture, linen, china, cutlery 
and other household ware. Sir Stafford Cripps said that 
a supplementary payment would be made to people of modest 
resources, in respect of private chattels claims arising from 
incidents which occurred before the end of 1941 where the 
claim was not completely paid up by the end of that year. 
These supplementary payments would not bear “interest, and 
no extra payment would be made in the Pie? aims of £25 
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or less, as these were not deferred. They would be in addition 
to the payment with accrued interest at 2} per cent. less tax 
and would be made at the time of the general payment next 
July in the case of deferred claims and as soon as possible 
thereafter in other cases, that is, in those cases where the 
claim had already been paid in full on grounds of undue 
hardship. Sir Stafford added that there would be no means 
test but an increase should be allowed in all cases in which 
the amount of the assessment did not exceed what might be 
regarded as the value of the contents of a modest home. 
For this purpose they began by taking £350, the amount of 
the free cover given by the scheme to a married man with 
two children, and in cases up to this amount they proposed 
to make a supplementary payment of 50 per cent., thus 
raising an assessment of {350 by £175 to £525. For assess- 
ments above £350 the percentage increase would be gradually 
reduced. This would be achieved by allowing a flat rate 
supplement of £175 on assessments between £350 and 
£762 10s., and thereafter by gradually decreasing the amount 
of the supplement until zero was reached at £1,200, above which 
limit there would be no increase. No announcement could 
yet be made with regard to the eventual date of payment 
under the business scheme. For administrative reasons no 
interest could be allowed on advances made or to be made 
under the private chattels scheme, but an allowance for 
interest would be made on advances under the business 
scheme in those cases in which the Board of Trade were satisfied 
that the replacement or repair of goods was expedient in the 
public interest and that the necessary premises, material and 
labour were available. This concession would apply subject to 
these conditions to all advances under the Business Scheme 
made as from 21st October. Payment of the interest would, 
however, be deferred until the final payments were made. 


An Obiter Dictum 


THE chairman of the Willesden Rent Tribunal, Major A. A. 
Morris, was reported in the Evening Standard of 24th October 
to have said in reply to a complaint that a landlord had 
the rebates for gas charges where his gas meter was used by 
the tenant: “It’s a most awful thing, but he is entitled to. 
We can’t do anything about it, and if we did, lawyers would 
go into a huddle and probably would not come out of their 
trance for about twelve months.’’ Whatever the truth in 
this slur on what we continue to think a useful and honourable 
profession, this at least is true of lawyers as it is true of most 
human beings with self-respect and most animals that are 
not ferocious: ‘‘ Quand on les attaque, ils se défendent.” Like 
all other attacks on an indeterminate class of persons, this 
one demands an answer, even though, owing to the limitations 
of the law of libel, it cannot be given in the courts in due 
course of law. If Major Morris’s statement about lawyers 
going into a huddle and a trance were a ruling on a point of 
law arising out of the facts of the case before him, or even a 
statement remotely relevant to those facts, it would probably 
be easier to follow its meaning and either agree or disagree 
without rancour. As the matter stands, if the remark has 
no meaning, as appears to be the case, the only effect of its 
publication will be to leave a vague feeling in the minds of 
uninstructed readers that lawyers are wicked people who go 
into huddles and trances instead of serving the public. But 
in order to be true to our faith as lawyers we must construe 
the statement wt magis valeat quam pereat, and therefore 
the only meaning which after careful consideration we have 
been able to attach to it is that if the tribunal decided to 
make an allowance to the tenant, lawyers would be appointed 
to sit on a Royal Commission or departmental committee 
in order to consider the point and would proceed to consider 
it for an excessive period of time. This is so absurd that it 
therefore seems probable that the statement was merely 
intended as a vague slur on lawyers. It is regrettable that 
it should have ever been made, because it lessens public 
confidence in a profession that renders yeoman public service, 
often gratuitously, and in the system of justice in this 
country, which depends for its success on the integrity and 
efficiency of its servants. 
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Solicitors’ Benevolent Association 


THE report of the Directors of the Solicitors’ Benevolent 
Association for the year ended 30th June, 1946, shows that 
members who have returned from active service have revived 
their subscriptions and over two hundred new members have 
been obtained. The generous annual donations from The 
Law Society and the Provincial Law Societies have been 
continued, with the result that the income from subscriptions 
and donations has exceeded the figures of the past few years 
by more than £400. Grants and annuities made during the 
year to 380 beneficiaries have amounted to £25,573 5s. 2d. 
over £1,500 more than has been distributed in any previous 
year. The grants have been considerably increased to meet 
the higher cost of living. Seventeen children received grants 
from the Cecil Allen Coward Fund for education and training. 

The association’s membership is 6,467. It is regretted 
that 156 members have been lost by death and sixty-one by 
resignation. Unfortunately many members resign when they 
retire from practice. There is an increase in the membership 
of thirty-nine, as compared with a decrease of seventy-nine 
last year. Mr. T. A. B. Forster, of Newcastle-upon-Tyne, 
was elected Chairman in November, 1945, and Mr. A. F. 
KING-STEPHENS, of London, Vice-Chairman. The directors 
report with deep regret the death on the 22nd October, 
1945, of Mr. Arthur R. Moon, of Manchester, who had been 
a director since 1934 and an enthusiastic worker for the 
association. Legacies have amounted to £8,221 lls. 3d., 
and Mr. F. W. Wareham and his son, Mr. F. C. Wareham, 
as executors, were good enough to allocate £5,000 to the 
association from a discretionary legacy left by Mr. P. C. Peek. 
This sum has been invested and the income will be used for 
pensions and grants, the fund to be known as the P. C. Peek 
Trust. Mr. S. Harold Stead, of Bradford, has kindly given a 
further £300 to the association from the S. E. Blamires Trust, 
of which he is a trustee. The association was instituted in 
1858, and its objects are to relieve, either by donations or 
annuities, first, necessitous members, and their wives and 
families; and the necessitous widows and families of 
deceased members, and, in special cases, the parents or 
collateral relations of deceased members; and, secondly, 
such necessitous persons as are or have been attorneys, 
solicitors or proctors, and have not been members, and 
who, in the opinion of the directors, may be deserving 
objects, and their wives and families; and the necessitous 
widows and families of deceased attorneys, solicitors and 
proctors who were not members of the association at the time 
of their decease. The subscription is ten guineas for life 
membership and one guinea a year for annual members. 
The address of the association is Clifford’s Inn, Fleet Street, 
E.C.4. 

Compensation Fund: Repayment of Contributions 

READERS will no doubt have seen S.R. & O., 1946, 
No. 1650/L20 (ante, p. 518) relating to the Compensation Fund. 
In the current issue of the Law Society's Gazette it is pointed 
out that except in very special circumstances no application 
on grounds of national service for repayment of the contribu- 
tions to the Compensation Fund for the practice year 1945-46 
will be entertained unless it is received by 1st December, 1940. 


Recent Decisions 

In Duffield v. Great Western Railway Company, on 
23rd October, 1946 (The Times, 24th October, 1946), 
WrottesLey, J., held that where a workman had_ been 
transferred to a lower grade of employment with lower wages, 
pursuant to a clause in his contract of employment whereby 
he agreed that he should be removed from his grade if he 
failed to pass a certain examination after three attempts, 
he could not successfully claim to be entitled to payment on 
the scale applicable to the higher grade, as the Essential 
Works (General Provisions) (No. 2) Order, 1942, art. IV (1) 
only applied to persons for whom the ordinary week’s work 
could not be found. That article entitled a workman to his 
normal wages if work was at any time not available in his 
usual occupation. 
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CRIMINAL LAW 


BIRCHING 

Mr. C. PALEy Scott, K.C., Recorder of Leeds, has long been 
well known both on the North-Eastern Circuit and in London 
for his ability to see clearly through difficulties and come to 
decisive conclusions. Many of those who have been faced 
with the problem of juvenile delinquency in the past few 
years will feel strongly inclined to agree with his recent 
observation at Leeds Quarter Sessions that it is one of the 
tragedies of our system that it is not the rule to punish boys 
the first time they go wrong. 

The Recorder said that he had received a number of letters 
asking that some boys charged with a number of house- 
breaking offences should be birched. He said that he would 
certainly do that in certain cases if he had that power, but he 
had not. ‘ The result is,’’ he said, “‘ that instead of being 
whipped the first time they do wrong—as they are in decent 
families—they are treated like little heroes and go on being 
bound over. Then they come before me having so seriously 
settled down to crime that it is no longer possible to deal 
leniently with their cases.” 

This view is not merely an impatient reaction to a baffling 
situation: it is the beginning of a fresh approach to the 
subject of probation. Probation has been a success : statistics 
prove it. But where it fails, as it occasionally does, why 
should the deterrent effect of corporal punishment be denied 
where the public suffers, if it is not denied to the decent father 
of a family? Proper safeguards can be provided against 
a birching having any more brutalising effect than a domestic 
slapping. Such a course would enable a youth who had broken 
his recognizances to avoid the far more brutalising effect of 
imprisonment. Mr. Leo Page, in his ‘‘ Crime and Punishment,” 
expressed the opinion that “‘ there is no inconsistency in a court 
of law treating with peculiar sternness a person convicted, even 
for the first time, of larceny, if the theft is one that endangers 
public security or confidence... ”’ 

It may weil be that, having regard to the changed situation 
since 1938, our whole attitude towards corporal punishment 
will have to be radically revised before the Criminal Justice 
Bill of 1938 is redrafted. 


ASPORTATION 


It is pleasant to come across a modern case on the law of 
asportation, a subject familiar to law students embarking on 
their studies but rare in practice. On 13th May, 1946, the 
Court of Criminal Appeal decided such a case (R. v. Turvey 
(1946] 2 AllE.R.60). The charge was one of larceny of cutlery, 
as a servant of the Ministry of Works. The appellant had 
asked another servant of the Ministry to hand him the cutlery 
in order to dispose of it to a receiver. The other servant had 
at once communicated with his superiors, who told him to 
hand over the cutlery to the appellant, so that they could catch 
and prosecute him at a suitable time. 

In the course of his judgment allowing the appeal, Lord 
Goddard said that the appellant could have been charged with 
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AND PRACTICE 


conspiracy and other charges, but as to stealing, he observed 
that he had not taken the goods against the will of the owner, 
because the owner handed them to him and meant to hand 
them over to him. His lordship held that there was no 
evidence of what was termed asportation. 

The authority followed by the court below, described as 
an old case, but perfectly good law,” was R. v. Egginton 
(1801), 2 Bos. & P. 508. That authority laid down the law in 
circumstances which were not dissimilar to those in the 
recent case. A servant was solicited by a burglar to assist in 
committing a robbery at his master’s house. He told his 
master, who replied that he would allow the burglar to rob 
his premises and would catch him. The master consented to 
his servant opening a door leading to his premises, and being 
with the burglar during the robbery. It was held that those 
facts afforded no defence to the charge. In R. v. Turvey the 
court’s comment on that case was: ‘‘ He commits the crime 
none the less that the servant has been told to make things 
easy.” It was one thing to say “ Let the appellant come in 
and take the goods,” and another to tell someone to hand the 
goods to the appellant. 

The practical importance of this distinction is great. 
Whenever it is desired to destroy a suspicious atmosphere 
either by obtaining proof or by showing that there is no ground 
for suspicion, employers are justified in resorting to devices 
such as marking coins and other easily stolen property. The 
fact that the owner intends that such goods should be stolen 
does not provide the thief with a defence. He is none the 
less guilty of an asportation, and no doubt intends to deprive 
the true owner permanently (R. v. Rathbone (1841), Car. & M. 
220; R. v. Gardner (1845), 1 Car. & Kir. 628). 

In one case marked money was placed on the counter of a 
shop by a servant who, having been solicited by a thief to rob 
his master’s till, communicated that fact to his master 
(R. v. Williams (1843), 1 Car. & Kir. 195). Taking it was held 
to be larceny. In another similar case the obitery opinion was 
expressed that larceny would have been equally complete 
if the servant had placed the goods in the hands of the 
prisoner (R. v. Simmons (1848), 13 J.P. 90). That view was 
discussed in R. v. Lawrence (1850), 14 J.P. 561, where the 
fine distinction was made, on the charge of stealing a deed, 
the alleged thief having sought the help of a servant, who had 
in his turn taken instructions from his master, that if the 
servant laid the deed on the counter and the prisoner took it 
up, there was an asportation, but not if tht servant gave it 
into the hands of the prisoner. 

The proper charge, it would seem, in cases such as these, 
where no asportation can be proved, is that of inciting to 
commit a larceny. Conspiracy would appear to be inappro- 
priate, as the only person with whom it could have been 
committed can, from the circumstances themselves, be shown 
to have taken no part in a conspiracy, but rather to have taken 
steps to prevent it, and there must be at least two parties to a 
conspiracy (R. v. Plummer [1902] 2 K.B. 339). 
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COMPANY LAW AND PRACTICE 


COSTS OF A WINDING-UP PETITION—II 


Last week the simple cases of the petition failing and 
succeeding were considered in regard to the general rules as 
to the costs incurred on a winding-up petition. This week 
I propose to deal with the question of costs where a petitioner’s 
debt is satisfied by the company and he submits to his petition 
being dismissed. 

The first point to be noted is that the petitioner is dominus 
litius and may agree to withdraw the petition in consideration 
of the payment of the debt on which the petition is founded as 
was done in Harris v. Venables (1872), L.R. 7 Exch. 235, and he 
can equally agree to submit to having the petition dismissed 
if he chooses. This rule is, however, subject to the qualifica- 
tion that once the petition has been advertised the court will 
hot, although the petitioner’s debt be satisfied and he be 


entitled to withdraw his petition, allow it to be taken out of the 
list. In Re An Insurance Co. (1875), 33 L.T. 49, where this rule 
was enforced, it was said that, the public having been invited 
to attend the hearing by the advertisements, the court would 
not take a step rendering that attendance useless, and it 
was pointed out that in fact, apart from the question of 
persons who attended in response to the advertisements, 
the same result could be achieved by neither side turning up 
when the petition was called on as would be achieved by 
having the petition withdrawn. 

Similarly, Malins, V.-C., in Re Anglo-Virginian Freehold 
Land Co. {1880}, W.N. 155, said that when a petition was 
presented for winding-up which was advertised in the Gazette, 
whereby all persons concerned received notice of the petition, 


, 
“ 


je OT 
eee eaee 








522 THE SOLICITORS’ 


which was in fact an invitation to creditors to attend, and 
without any opportunity being afforded them of saying 
whether they opposed the petition or not, in such cases where 
the petition was dismissed upon the non-appearance of the 
petitioner those creditors who appeared by counsel were 
entitled to one set of costs. 

Now W.U. r. 36 provides that if the petitioner does not 
get on with his petition the court may substitute as petitioner 
any creditor or contributory who would have the right to 
present a petition and who is desirous of prosecuting that 
petition. This substitution may be made at the hearing if 
the petitioner does not appear or does not ask for an order 
in the terms prayed by his petition, so that since the coming 
into operation of this rule this is another and still more cogent 
ground for not allowing a petition to be taken out of the list 
once it has been advertised. 

The point of this discussion, so far as costs are concerned, 
is this: where a creditor who has presented a petition 
dismisses it at the hearing or does not turn up he will be liable 
for the costs of creditors and contributories who appear in 
response to the advertisement. This was so decided by Jessel, 
M.R., in Re Patent Cocoa Fibre Co. (1876), 1 Ch. D. 617, where 
he said: “‘ The result is ”’ {i.e., first creditor not opening this 
petition] ‘that the court cannot even look at the petition 
and can know nothing about it beyond the mere fact that 
a petition has been presented which for some reason or other 
the petitioner does not choose to open. Thereupon counsel 
say they appear for persons alleging themselves to be creditors 
of the company who are attracted hither by the advertisement 
of the petition and intended to oppose it if opened, and they 
ask for their costs for that appearance.”’ He went on to say 
that he thought they were entitled to these costs, and these 
costs, of course, have to be paid by the petitioning creditor, 
and the position is rather more complicated where there are 
creditors who both support and oppose, and different orders 
have been made in this case. 

From the practical point of view, however, the important 
thing is to realise that if for any reason a petitioner does not 
go on with his petition he will be ordered to pay the costs of 
creditors and contributories who may appear at the hearing. 
It is therefore extremely advisable for a petitioner to get a 
reliable indemnity in respect of these costs before he agrees 
at the instance of the company to dismiss the petition on 
receiving payment of the debt on which the petition is 
founded. 

It seems clear that if a petitioner presents a petition to 
wind up a company founded on a debt and the company 
pays the debt but does nothing about the costs the petitioner 
is entitled to go on with the petition in order to get the costs. 
These were the circumstances in Re Flagstaff Silver Mining Co. of 
Utah (1875), L.R. 20 Eq. 268, where the only persons appearing 
were the petitioner and the company, and in that case though 
the debt had been paid the petitioner was given the costs of 
the petition. There seems no reason, if there had been a 
supporting creditor, why the company should not also have 
been ordered to pay the costs of that creditor. He would 
clearly have been entitled to get his costs from someone, and 
it seems most improbable that the company would be ordered 
to pay the petitioner’s costs and the petitioner would be ordered 
to pay the creditor’s costs. It may therefore safely be 
concluded that once a petition has been advertised the 
petitioner is entitled to require not only payment of his debt 
if the petition is founded on a debt but may also require a 
complete indemnity for all the costs of the petition, his own 
and those of any creditors and contributories who may appear. 

It should be borne in mind that the foregoing remarks only 
apply where the petition has been advertised. In Re United Stock 
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Exchange, Ltd. (1884), 28 Ch. D. 183 though the petition had at 
various times come into the court, it had never been advertised. 
It was withdrawn and the petitioner was held to be under no 
obligation to pay the costs of a creditor who appeared to 
oppose the petition. Pearson, J., in that case said: “ To my 
mind until advertisements have appeared no person is a party 
to the proceedings except the petitioner and the company, 
and I am at a loss to see how contributories who are repre- 
sented by the company till they get a separate existence and 
locus standi can have any right to come to the court.” In the 
case, therefore, of a petitioner receiving payment of his debt 
before the advertisement of the petition he would have no 
future claim on the company for anything other than the costs 
which he himself had incurred. 

The position thus far is fairly clear except in the case where 
you have people, either creditors or contributories, or both, who 
turn up at the hearing both to support and oppose, and the 
petitioner does not go on with his petition. This situation is, 
however, unlikely to be of practical importance from the 
petitioner’s point of view, for if he is prudent he will have 
obtained a satisfactory indemnity against any costs he may be 
called upon to pay, however many sets that may be, and, 
secondly, because if supporting creditors and contributories 
appear at the hearing one of them may probably apply to be 
substituted for the petitioner if the petitioner himself fails to 
go on and get his winding-up order. 


There remains, however, one point which is not absolutely 
free from doubt. In Buckley, 11th ed., at p. 374, the 
following statement is to be found: “ But if the company 
provide for the petitioner’s costs and give him an indemnity 
against the costs of parties appearing, semble the petitioner 
ought not to instruct counsel to appear on the hearing of the 
petition.” The authority given is Re Adjustable Horse Shoe 
Syndicate [1890] W.N. 157. In that case North, J., said that 
it was unreasonable for the petitioners to instruct counsel to 
appear merely for the purpose of withdrawing the petition 
and asking that the company might pay the costs of their 
appearance, and pointed out that they were completely 
indemnified for all their costs except for those incurred on 
the hearing. He said that they really had no interest in the 
matter and refused them their costs of the hearing. 


That case, however, was before the introduction of the 
present winding-up rule as to substitution referred to above, 
and it seems hardly safe now for a petitioner not to appear at 
the hearing even if his debt has been paid, at any rate where 
a creditor has given notice of his intention to support the 
petition. In such a case the supporting creditor might apply 
to be substituted if the petitioner did not go on and might very 
well get a winding-up order. In this case the payment of the 
debt would have been made since the commencement of the 
winding-up and would, under s. 173 of the Companies Act, be 
void unless the court otherwise ordered, and it is perfectly 
clear that the court would not otherwise order. 


Equally any arrangement that the original petitioner had 
come to with the company for his costs might be useless, and 
it would therefore seem desirable for him to be represented 
at the hearing in order to press his claim for costs in the event 
of the company being ordered to be wound up. Indeed, in 
Stiebel’s ‘‘Company Law and Precedents,” at p. 815, the 
learned author, after stating the effect of the case last referred 
to, says: “ but this ruling would not, it is thought, having 
regard to the present rule as to substituting petitioners, hold 
good now.” 

Consideration of this topic has taken rather more space 
than I had anticipated, and I shall have to return later to 
the question of costs where several petitions are presented. 





A London rent tribunal covers Finsbury, Shoreditch, Bethnal 
Green, Stepney and Poplar. Its offices are at Toynbee Hall, 
28 Commercial Street, E.1. Members are: Mr. M. Marcus 
(chairman), Mrs. J. H. Engwell (reserve chairman), Mr. A. V. 
Barnett and Mr. A. Watson (reserve member). The clerk is 
Mr. H. Travers. 


Orders have also been made adding Wellingborough Rural 
District to the area covered by the tribunal set up for the Bedford 
district ; Hartley Wintney Rural District to that covered by 
the tribunal set up for the Aldershot district ; and Melton and 
Belvoir Rural District to the area covered by the tribunal set 
up for the Leicester district. 





in 
Ww 
us 
m 
OU 
th 
pa 
ch 
th 
he 
CO 


lo 


19 
pu 
ha 
re’ 
fro 

Wwe 
ha 
CO 


th 


to 

na 
Wa 
cor 


fat 


th: 


Tu 
Re: 
not 
wit 
the 
tha 
the 
cou 
suc 
(Ar 
hay 
Wat 


es 


to 


he 
re, 
at 
re 
he 
ly 
Ty 
he 
he 


ly 


ad 


ed 
nt 


he 
ed 
ng 
ld 


ral 
rd 
by 
nd 
set 





November 2, 1946 THE 


SOLICITORS’ 


JOURNAL [Vol. 90} 523 


A CONVEYANCER’S DIARY 


REVIVAL OF REVOKED WILLS 


In the “ Diary’ of 11th May, 1946, I gave some account 
of the rules relating to the revival of revoked wills by codicils 
referring to them as still existing. The particulars of the 
following actual case may be of interest to practitioners. 

The testatrix had been in the habit of altering her 
testamentary dispositions about once a year. As her estate 
was large, and those dispositions were complex, her solicitor 
very wisely insisted that the codicils should not be allowed 
to multiply and tangle ; he insisted on a new will, a sort of 
consolidated version, being executed about every third year. 
When this was done, his practice was to have a copy of the 
current will made, showing the amendments which had already 
been made in ink of one colour and those which were further 
proposed in ink of another colour. This document was 
submitted to the testatrix for comment and any further 
amendment that might occur to her. 

In 1937 the testatrix made a will; it was followed by two 
codicils. Then there was a new will at the end of 1939. 
In 1942 there was a first codicil to the will of 1939. At the 
end of 1943 the testatrix wrote to her solicitor asking him to 
increase the legacy to her maid, who had figured in all the 
wills and in the codicil of 1942. The solicitor, on getting those 
instructions, got out his bundle of old drafts, and took from 
it a rough draft beginning: “ This is a second codicil to my 
will dated .. . 1937." This document he proceeded to 
use as the basis for his new draft. Actually the subject- 
matters of the two codicils were so different that he struck 
out practically all the body of his basic draft, leaving only 
the formal parts. Unfortunately in bringing the formal 
parts up to date he saw the words “ second codicil’ and 
changed them to “ third codicil.’’ This step was wrong, as 
there was only one existing codicil to the will of 1939. Further 
he forgot that the current will, to which he was making a 
codicil, was that of 1939, not that of 1937. He theretore did 
not alter the reference to the will of 1937. 

In due course the testatrix died, and the solicitors to the 
executors found themselves with a will of 1939, a codici) of 
1942, both of which were apparently in order, and a document 
purporting to be a third codicil to the will of 1937, which had 
had two other codicils but which, with those codicils, had been 
revoked by the will of 1939. They also found a correspondence 
from which it was perfectly obvious, if such correspondence 
were admissible, that neither the testatrix nor her solicitor 
had the least idea of reviving the will of 1937 or either of its 
codicils. Finally, there was the draft which had caused all 
the trouble. 

Bearing in mind the difficulty of admitting other evidence 
to explain a written instrument of any kind, the executors 
naturally felt concerned Jest the effect of the codicil of 1943 
was to revive the will of 1937, with or without its first two 
codicils, and it seemed to be questionable what was the 
fate of the will of 1939 and the codicil of 1942. 

It seemed that the court might well be persuaded to say 
that it was obvious on the face of the codicil that it was not 
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intended to effect the revocation of the will of 1939 or the 
revival of that of 1937, on the same basis as the action taken by 
Sir J. P. Wilde, in In bonis Steele (1868), L.R. 1 P. & D. 575. 
If that line of argument failed it was possible to say that there 
was a latent ambiguity in that the codicil referred to the 
will of 1937, which at that time had been revoked and was a 
nullity, as “‘ my will.’ Since it followed from the judgment 
in In bonis Steele that the court would be astute to find ways 
of inquiring into a testator’s meaning, it seemed likely that this 
latent ambiguity would be enough to let in the outside 
evidence. Assuming that outside evidence was admissible, 
there seemed little doubt as to the outcome, since the case 
was stronger than Goldie v. Adam [1938] P. 85, owing to the 
presence in the will considered in that case of a clause in the 
codicil confirming the will, which was not found in this case. 

In fact what happened was that the solicitors for the 
executors saw the learned registrar on the matter, and he 
intimated that he would feel able to proceed on the basis of 
an affidavit of the solicitor who drew the offending codicil. 
I presume that this intimation must have meant that the 
registrar did not feel able to act on his own responsibility to 
the extent of saying, as the court might have done, that it 
was obvious on the face of the instrument that no revival or 
revocation was intended, but that he accepted that there was 
a latent ambiguity making the suggested affidavit admissible. 
An affidavit was then drawn up, telling the story as set out 
above. In due course probate was granted without the 
necessity for any further proceedings. I confess that this 
easy solution surprised me, as it had seemed to me, after 
a study of the current edition of Tristram and Coote, certain 
that a motion would be insisted upon. However, the result 
was just and highly satisfactory. 

LIMITATION OF ACTIONS 

I must apologise for an error in the middle of the * Diary ” 
of 19th October, 1946. I said there that, since each interest 
in land is ‘‘land”’ for the purposes of the Act, the squatter, 
to get a good title, has to occupy until such equitable interest 
is statute barred. If land was settled on a tenant for life with 
remainder over, and if the tenant for life was ousted, I said 
that twelve years would not be the full period, because time 
only runs against a person entitled to a future interest from 
the date when his interest falls into possession. I suggested, 
however, that under s. 6 of the Limitation Act, 1939, the 
remainderman always has twelve years to bring his action, 
after the date when his interest fell into possession. In 
fact this observation overlooked s. 6 (2). Thereunder, if 
the owner of the prior interest is already out of possession 
when his interest ceases, the remainderman has the longer 
of the following periods in which to bring his action. He 
may either do so within twelve years of the ouster of the 
prior owner, or within six years (not twelve) of his own interest 
falling into possession, 
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RENT CONTROL: THE OVERRIDING REQUIREMENT OF REASONABLENESS 


Tue report of Bell London and Provincial Properties, Ltd. v. 
Reuben in The Times of 17th October is headed ‘‘ Covenant 
not to keep a dog in a flat,’ but the decision is less concerned 
with the interpretation of such covenants (last discussed in 
the “ Notebook’ of 16th October, 1943, 87 So. J. 368) 
than with the effect of the words “‘ No order or judgment for 
the recovery of possession . . . shall be made unless the 
court considers it reasonable to make such an order or give 
such a judgment ”’ in s. 3 (1) of the Rent, etc., Restrictions 
(Amendment) Act, 1933 True, a less serious journal might 
have reported the case as one in which a tenant, keeping a 
watchdog in breach of covenant, managed to retain the 


protection of both Act and dog ; but reporters employed by 
such less serious journals were using all their space for 
describing the proceedings of furnished houses rent tribunals. 
The facts were simply that the statutory tenant of a flat 
in one of London’s largest blocks persisted in breaking a 
covenant by keeping a dog which she had acquired soon after 
her nerves had suffered through the flat being burgled, and 
medical evidence supported her moral right to the animal's 
company. In these circumstances the local county court 
judge held that, by reason of the subsection cited above, he 
ought not to make an order for possession. His judgment 
3 
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was a guarded one, and the same can certainly be said of 
that of the Court of Appeal, which upheld him. 

The main argument advanced for the appellants was 
indeed an attractive one. Section 15 (1) of the Increase of 
Rent, etc., Restrictions Act, 1920 (‘‘a tenant who by virtue 
of the provisions of this Act retains possession of any 
dwelling-house shall, so long as he retains possession, 
observe all the terms and conditions of the original 
contract of tenancy’’) was cited, and it was urged that the 
discretion conferred by s. 3 (1) of the 1933 Act did not 
or could not authorise a court to condone the infringement of 
an Act of Parliament. This argument, however, ignores the 
difference between substantive and adjective law; the 
section of the 1920 Act deals with rights, that of the 1933 Act 
with remedies. It is not, indeed, necessary to invoke juris- 
prudence to refute the argument, for Sched. I to the Act of 
1933, containing the grounds on which possession may be 
granted without proof of alternative accommodation, repeats 
the qualification ‘‘ where the court considers it reasonable,’’ 
and immediately proceeds: “ (a) any rent lawfully due from 
the tenant has not been paid, or any other obligation of the 
tenancy (whether under the contract of tenancy or under the 
principal Acts) . has been broken or not performed.” 

This denial of a remedy to enforce a right is, after all, no 

new thing ; the old Court of Chancery spent much of its time 
restraining aggrieved persons from enforcing their legal 
rights, and this will account for the description given to 
requirement of reasonableness in the Scottish case of Kemp 
v. Ballachulish Estate Co., Ltd. |1933) S.C. 478 as “an 
overriding equity.” 
_ But, as Morton, L.J., said in his judgment, it was only in 
very special circumstances that such a decision as the one 
before the court could be justified, and it was to be hoped 
that no tenant in any block of flats would treat anything he 
had said as an encouragement to commit any breaches of 
covenant. Still, as things stand, we shall not know whether 
the dog concerned in this case would have been sufficiently 
sagacious to distinguish a high bailiff with a warrant of 
possession from an unwarranted intruder. 


FURNISHED HOUSES RENT TRIBUNALS AND KEYS 
SOME of the proceedings of the furnished houses rent tribunals 


are of more than popular interest, and though I have devoted 
parts of two recent articles to the position and functioning of 
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October 28.—On 28th October, 1588, the Gray’s Inn Benchers 
ordered that ‘‘ none from henceforth shall be admitted into the 
fellowship of this House unless his fine for admittance be paid 
presently upon his admittance by him that admits him.” 

October 29.—Sir Walter Kaleigh became involved in the net 
of conspiracies of the first months of the reign of James I and 
in November, 1603, after a trial of conspicuous unfairness he 
was convicted of treason and condemned to death. He was 
not, however, executed but remained in the Tower of London 
till 1616, when he secured his release by undertaking to lead 
an expedition to find a gold mine in Guiana. He sailed the 
following year but the whole enterprise was a miserable fiasco 
and there was a hostile encounter with the Spaniards with whom 
England was at peace. On his return Raleigh was arrested. 
A commission of inquiry headed by the Lord Chancellor, Francis 
Bacon, found that he had abused the confidence of his sovereign. 
He was then brought before the Court of King’s Bench, at 
Westminster and Lord Chief Justice Montagu awarded execution 
according to law on his conviction or fifteen years betore, no 
express pardon having ever been granted to him. On 
29th October, 16018, he was executed in Old Palace Yard, dying 
cheerfully and calmly. As he laid his head on the block someone 
objected that ic should be towards the east. He answered: 
“ What matter how the head lie, so the heart be right ?”” To 
the executioner he said: ‘‘ What dost thou fear? Strike, 
man, strike !’’ So, carefully dressed in velvet, satin and taffeta, 
having received Communion, breakfasted and smoked a final pipe 
Oo. tobacco, Walter Raleigh died. 

October 30.—On 30th October, 1611, the Gray’s Inn Benchers 
granted John Somerscales, one of the butlers, twenty marks “‘ in 
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these institutions, I have reason to believe that further 
comment would be welcome on a number of points. 

One of these concerns what, to use a neutral expression, 
might be called directions to landlords to provide tenants with 
keys. For in quite a large number of cases before these 
tribunals it has transpired that lessors have either failed to 
supply their lessees with keys or have deprived them of such. 

The reactions of tribunals have varied according to circum- 
stances, i.e., whether the complaint was made during a 
hearing which was not to be the final hearing, or during the only 
hearing. But in all cases which came to my notice lessors 
have been told (again I will not say “‘ ordered ’’) to supply the 
deficiency, and this without any inquiry about the terms of 
the contract under examination. 

Now in landlord-and-tenant cases keys have chiefly figured 
in disputes whether tenancies have been surrendered by 
operation of law evidenced by returning them. It is, no doubt, 
this function as symbols of possession that largely accounts 
for the part they have already played in proceedings under 
the Furnished Houses (Rent Control) Act, 1946. 

But, apart from this matter of function, there is good 
authority for the proposition that keys are constructive 
freehold (Liford’s Case (1614), 11 Co. Rep. 46b; Hellawell 
v. Eastwood (1851), 6 Exch. 295), and this would presumably 
apply whether the contract comprising the door is one of 
tenancy or merely one conferring a licence. 

Be that as it may, there appears to be little to warrant the 
directions referred to. The functions of the tribunals are 
substantially confined to determining the reasonableness of 
rent and, in some cases, fixing within limits the security of 
tenure. They have, it is true, each a qualified right to 
determine its own procedure, and earlier in this article I have 
called attention to the distinction between procedure and law ; 
this might technically justify imposing a condition that keys 
be handed back or provided as when acceding to an application 
for an adjournment, and morally justify such a course if keys 
figured in the inventory (of furniture, fixfures and effects) ; 
but to include such a provision in the decision to be registered 
by the local authority, who would hardly know under which 
of the eight paragraphs of the prescribed particulars 
(Furnished Houses (Rent Control) Regulations, 1946) to 
enter it, appears to be a usurpation of powers exercisable by 
other judicial bodies. 


TIROTWY 
YESTERDAY 
N 
‘ 
commiseration of his poverty and in recompense of his service 


which he ‘‘ did thankfully accept in recompense of his place and 
full satistaction of all pretence to be restored to the said office.” 


October 31.—From 1672 Gray’s Inn was much concerned at 
the threat to its amenities by new building operations in the 
neighbourhood. The main conflict was with Barbon, a great 
speculative builder, but the menace was general. Jeffreys, 
first as Chief Justice and then as Lord Chancellor, was called in 
to arbitrate and on 31st October, 1687, the Benchers appointed 
a committee ‘“‘ to attend Sir Christopher Wren from time to time 
concerning the last order by the Lord Chancellor in the matters 
of difference between this Society and Mr. Skipwith, Mr. Rich, 
Mr. Metcalfe and others.’’ Six months later ‘‘ the Lord Chancellor's 
proposals touching the form of Mr. Skipwith’s building in Gravel 
Pit Field ’’ were accepted. 

November 1.—On Ist November, 1745, when Bonnie Prince 
Charlie was marching on Derby, the Gray’s Inn _ Benchers 
despatched their treasurer to the Lord Chief Justice of the King’s 
Bench, approving the draft of an address to King George, 
expressing ‘‘ warm sentiments of duty, loyalty, gratitude and 
affection’ and ‘‘ utter detestation of the present wicked and 
most ungrateful rebellion.”’ 


November 2.—William Lambe and James Legge, two venerable 
old soldiers, shared a room at Chelsea Hospital. For six years 
they bickered over the use of their coal allowance and once a 
duel was only prevented by the commanding officer’s intervention. 
Then, one day Legge produced a pair of pistols and offered 
Lambe his choice of them to fight. Lambe only snatched one 
and threw it at his head, whereupon Legge in a passion shot him 





fo 














November 2, 1946 THE 


dead. He was convicted of murder and hanged on 2nd November, 
1801. His fine figure crowned with silvery hair much impressed 
the spectators. 


November 3.—William Draper, Chief Justice of Upper Canada, 
died at Yorkville on 3rd November, 1877, after thirty years 
judicial service admirably performed. 

MoRE SEAFARING LAWYERS 

In my recent note on the yachtsmen of the legal world, I 
omitted to mention Sir Hartley Shawcross, the Attorney-General, 
who, hitherto the possessor of a yacht named the ‘‘ Caryl,”’ is now 
reported to have purchased the ‘‘ Vanity V,” a fast 22-ton racing 
yacht, formerly the property of Mr. John Payne, a wealthy 
yachting veteran of eighty-two. With a craft so acquired, the 
Attorney-General is secure from the annoyance which _ befell 
Serjeant Sullivan a dozen years ago in connection with the 
purchase of the “ Ailsa.’’ She proved less seaworthy than the 
vendor had led him to expect and in heavy weather off the Irish 
coast, he was obliged to invoke the assistance of the Ballycottin 
lifeboat to tow her to safety. In the sequel, the learned Serjeant 
figured as a successful litigant in the High Court and the curious 
may read the whole story in the report of Sullivan v. Constable 
(1932), 76 So. J. 166. In an action for breach of warranty, 
tried by Luxmoore, J., he recovered £142 15s. 6d. damages. 
The famous Mr. Justice Day was an active and courageous 
seaman, sailing the “ Fairy,’’ a converted revenue cutter of 
twenty-eight tons, across the Channel to France, Belgium and 
Holland. When he had passed, fishermen would sometimes 
find the catch gone from their lobster-pots and half-crowns left 
in its place. Once aboard another craft, Day broke a couple of 
ribs in falling through the forecastle hatchway in a gale oft 
Fort Querqueville. While at the Bar, the future Mr. Justice 
Bargrave Deane suffered a singular misfortune in connection 
with a yacht which he had purchased. <A gentleman hired him 
for the undisclosed purpose of sailing away with somebody 
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else’s wife and fulfilled his intention without even having satisfied 
the first payment agreed on. Mr. Justice Walton and, more 
recently, Mr. Justice Hawke, are among the yachting judges. 
SLANG IN THE CouURTS 

A trade mark case in the Chancery Division recently gave 
rise to an unusually light-hearted discussion in the court of 
Mr. Justice Evershed as to the precise connotation of the 
American word ‘“ oomph,” which apparently indicates the 
feminine quality expressed by the older generation as ‘an 
indefinable je ne sais quoi,’’ It is hard to imagine what forme 
generations of judges would have made of that particular 
linguistic curiosity. Many familiar words have, in their time, 
been challenged from the Bench. At Tower Bridge Police Court, 
Mr. Bernard Campion, K.C., once reprimanded a witness for 
using the abbreviation ‘ down with ’Au.”” Mr. Justice Hawkins 
who was very particular in this respect, once pulled up a counsel 
who had spoken of “ nagging’’ and asked him to explain it 
Instantly he received the completely satisfying definition : 
“The reiteration of unpleasant observations, my lord.’’ Yet 
beneath the surface even of more fine spoken times, there was a 
reserve of slang which could match current American imports 
Lord Mansfield used to tell a story of a witness from the slums 


o1 St. Giles’s, who once gave evidence before him in a case arising 
out of a street quarrel. He began: ‘ My lord, as I was coming 
by the corner of the street, I stagged the man.”’ ‘* What is 


stagging the man ?”’ asked the Chief Justice and here judicial 


‘Stageing, mv lord ? 


ignorance hardly seems an affectation. 
Why, you see, I was down upon him.” ‘ Well, but [I don’t 
understand being ‘down upon him’ any more than ‘ staging 


yo» 


him “Why, an’t please your lordship, I speak as | can 
I was up, you see, to all he knew.” “ To all he knew! [am 
as much in the dark as ever.” ‘ Well then, my lord, I'll tell 
you how it was.”’ ‘‘ Doso.”’ “ Well, my lord, seeing as how he 
was a rum kid, I was one upon his tibby.’”’ The witness (who 
must have been related to Sam Weller) had to be dispensed with, 
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Damage by Poplars 

In Cattell and Another v. Bedingfield, at Birmingham County 
Court, the claim was for an injunction and damages, viz., 
{18 3s. 4d., in respect of damage to property at No. 5, Sandygate 
Road, Hall Green. The counter-claim was for £50 as damages 
for trespass. The plaintiffs were administratrices of the estate 
of the late owner of the above property, and the defendant owned 
adjoining property. The plaintiffs’ case was that, since 1942, 
three separate items of damage had been sustained by the above 
property, owing to the roots and branches of poplar trees 
spreading through and over the fence from the defendant’s 
adjoining property. A water service pipe was damaged to the 
amount of £5, the roof and chimney to the amount of £5, and an 
electric light service pipe to the amount of £7 19s. 6d., in April, 
1944. On the plaintiffs’ instructions, two of the trees were cut 
back—but no more than was necessary to abate the nuisance. 
The defendant’s case was that a tree was a thing of natural 
growth, and she was not responsible for any escape of root or 
branch. The felling of two trees, without her consent, was an 
act of trespass by the plaintiffs. His Honour Judge Dale gave 
judgment for the plaintiff for the amount claimed, and granted 
an injunction to restrain further damage, with costs. 

Compare Butler v. Standard Telephones and Cables, Ltd. [19401 
1 K.B. 399; 84 Sot. J. 189, in which the plaintiff’s house was 
damaged by roots of Lombardy poplars, on the defendants’ 
adjoining land, burrowing under the walls and causing the soil 
to shrink through the abstraction of moisture. Lewis J., 
held that the defendants were liable. 


Fleas and Habitability of House 
In H.D.B. and A. Coventry v. Walker, at Oakham County Court, 
the claim was for 464 13s., as rent of ‘‘ Coombs,’’ Market Overton. 
The defendant denied liability on the ground that the house was 
not reasonably fit for human habitation owing to an infestation 
of fleas, and she counter-claimed damages for breach of contract. 
The plaintiffs’ case was that the defendant took the tenancy on 
the 23rd October, 1944, and occupied the house from the 14th 
December, 1944. The first complaint of fleas was in a letter 
received on the 7th January, 1945, and the first allegation 
that the house was uninhabitable was on the 26th March, 1945. 
Even if the central heating system had broken down, there were 
still open fireplaces. If the house became dirty after October, 


1944, the fault was the defendant’s. Two constables gave 
evidence that the house was clean when the defen dant moved in. 


The defendant’s case was that she notified the landlords’ agents 
at once that the boiler was out of order and the house damp. 
The defendant, her son and daughter, and a child guest took up 
residence in December, 1944, but the child complained of bites. 
The family moved out on the 14th January, 1945, and the 
defendant lived in the house again from the 3rd to the 5th 
February, but was still troubled by fleas. Admittedly no 
complaint of fleas was made in a letter to the agents on the 
21st December, 1944, although the trouble had then arisen. 
His Honour Judge Field, K.C., observed that the fact of the 
central heating being out of order did not make the hous: 
uninhabitable. It was strange that the defendant’s letter of the 
21st December did not mention fleas. Judgement was given for 
the plaintiffs on the claim and counter-claim, with costs. Compare 
Smith v. Marrable (1843), 11 M. & W. 5. 


Damage to House by Billetees 

In Masbiter v. Kibby, at Bromsgrove County Court, the claim 
was for £58 10s., as damages for breach of an agreement to 
maintain a house in as good a condition (apart from reasonable 
wear and tear) as when the defendant took over the tenancy. 
The plaintiff’s case was that he bought the house in 1937, and it 
was occupied by a third party up to June, 1940. The defendant 
became tenant in September, 1940, and the agreement was made 
in August, 1944, but was retrospective to 1940. In 1945 the 
plaintiff obtained an order for possession, and the defendant left 
in August. The house had eleven rooms and was let at /65 a 
year, plus rates. The defendant left it dirty, with thousands of 
nails in the floors and walls, which took three days to extract. 
Three large and three small windows were broken, a kitchen 
wall was riddled by dart playing, the wallpaper in a bedroom was 
injured by heating apparatus, grates were loose, fireplaces had 
their tiles broken, plaster was knocked off, and a window forced 
from its hinges. The yard door was broken and the fence was 
down ; the garden was uncultivated and the lawn had big holes 
in it. The defendant’s case was that she had been compelled to 
take billetees, and at one time there were five sub-tenancies, 
with twelve people in the house. The house, however, had been 
left in as good a condition as when it was taken over. His Honour 
Judge Langman held that, even if there were billetees, the 
defendant’s contract with the landlord was not altered. Most 
of the claim had been made out, but the items relating to the 
garden and fence were not recoverable. Judgment was given 
for the plaintiff for £35 5s. with costs. 
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POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped addressed envelope. 


Intestacy—How WHoOLE-BLoop UNCLES AND AUNTS TAKE 

Q. A died in 1945 intestate, a spinster, without brothers or 
sisters of the whole or half blood and without parent or grand- 
parent. Her estate is accordingly divisible between the brothers 
and sisters of her father and mother and their issue. How is 
this division made ? Does one-half of the residuary estate go 
to the relatives on the paternal side and the other half to the 
relatives on the maternal side, or are both sides taken together ? 
There are two brothers of the father and four brothers of the 
mother. Do the maternal relatives get one-quarter of one-half 
(one-eighth), or do they get one-sixth of the residue ? What is 
the usual rule applicable to these cases ? 

A. The residuary estate of A is to be held upon the statutory 
trusts for the uncles and aunts of A, being brothers or sisters of 
the whole blood of a parent of hers (Administration of Estates 
Act, 1925, s. 46 (1) (v) (fourthly)). These statutory trusts are 
(Administration of Estates Act, 1925, ss. 47 (3) and 47 (1) (i)) : 
‘In trust, in equal shares if more than one, for all or any the 
uncles and aunts of the intestate, living at the death of the 
intestate, who attain the age of twenty-one years or marry under 
that age, and for all or any of the issue living at the death of the 
intestate who attain the age of twenty-one years or marry under 
that age of any uncle or aunt of the intestate who predeceases the 
intestate, such issue to take through all degrees, according to 
their stocks, in equal shares if more than one, the share which 
their parent would have taken if living at the death of the 
intestate, and so that no issue shall take whose parent is living at 
the death of the intestate and so capable of taking.”’ If then 
there are two brothers of A’s father and four brothers of her 
mother (and no whole-blood uncles or aunts have predeceased 
A, leaving issue which has survived her), the two paternal uncles 
will each take one-sixth and each of the maternal uncles will 
take also one-sixth. 

Accident to Woodworker 

Q. An infant was injured whilst working in a woodworking 
factory. He was instructed by the foreman, after he had been 
there only two days, to remove the sawdust from the machine, 
and the foreman did not supervise such cleaning. The machine 
in question was a circular saw, and the saw was revolving whilst 
the machine was being cleaned. The machine could not be 
stopped separately unless the endless belt was removed. Asa 
result the infant caught his fingers in the machine. I propose 
claiming at common law on the grounds of negligence, owing to 
lack of supervision and to the fact that the machine should have 
been stopped. Are there any statutory regulations relating to 
the fencing or stopping of the machine during cleaning? As far 
as I am aware the machine was not fenced, and there was only a 
guard on the upper part of the blade. 

A. The Woodworking Machinery Regulations, 1922 (S.R. & O., 
1922, No. 1196), provide by art. 10 for the fencing of circular 
saws. There is no express provision for stopping the machine 
during cleaning, but in this case there were apparently breaches 
of arts. 9 (a) and (b). 

Personal representative and beneficiary—IMPLIED SELF-ASSENT 

Q. A died in 1937 intestate, leaving an estate under the value 
of £1,000, which included leasehold property subject to a 
mortgage. B, who was A’s husband, took out administration as 
being the only person entitled to the estate. He did not execute 
any assent. B, the husband, died in March, 1946, intestate, the 
mortgage still being in existence. C took out administration to 
B's estate and at B’s death the property was still subject to the 
mortgage, but it was paid off in March, 1946, by C. B's estate 
is also under £1,000. The property is now being sold, and the 
vendor’s solicitor contends that B’s representative can sell and 
give a good title without taking out a grant of administration 
de bonis non to A’s estate. We shall be glad to have your opinion 
as to whether or not you agree with the contention of the vendor’s 
solicitor. If you can give us an authority for your opinion we 
shall be obliged. 

A, Yes, we agree with the vendor’s solicitor’s contention. 
B had the legal estate (originally as personal representative), but 
the character in which he held it can quite well have changed 
before his death, at which time he may have held it beneficially. 
In a case like this there may still be an implied assent relative to 
the equitable interest only. See Re Hodge, Hodge v. Griffiths 
{1940} Ch. 260; 84 Sor. J. 113. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SOLICITORS’ JOURNAL] 


Simplified Drafting 


Sir,—As the first of your correspondents to attempt to damp 
the ardour of the “ coddle the client ”’ school of conveyancing 
reform, may I say that Mr. Cain, of Hove, seems rightly to have 
come to the rescue of the word ‘‘ covenant ’’ against the benign 
calumnies of your learned contributor. 

By the standard of aptness, so fittingly prescribed by your 
contributor himself as the true measure of a word or phrase, and 
setting all sentiment apart, the words “ undertaking”’ and 
‘“‘ promise ’’ seem but pale and sickly shadows of the venerable 
but still robust ‘“‘ covenant.”’ So much is implicit in Mr. Cain’s 
letter, but the objection does not stop there. These ersatz 
substitutes seem to be genuinely misleading. They put me in 
mind of the young ladies of Hollywood, known, I believe, as 
‘ stand-ins,”’ good enough for focusing the cameras, but to be 
firmly pushed into the wings when the film star appears, and 
there is some real work to be done. 

Covenants, as we know, may “ touch and concern ”’ leasehold 
property or be collateral; the burden of covenants may “ run 
with ”’ the freehold land of the covenantor and the benefit with 
the neighbouring land of the covenantee. Covenants imposed 
under a building scheme may even be enforceable between 
covenantors. To “undertakings ’’’ and ‘“ promises’ these 
traditional and peripatetic qualities of the ‘‘ covenant’”’ are 
wholly alien—how often do we read of “ promises’ running 
with the land ? 

In brief, when we emasculate our idioms to suit the supposed 
preferences of the lay client, we succeed only in making confusion 
worse confounded. <A word like “‘ covenant ’’ with its wide scope 
and often ambulatory effect, is presented to the client in the 
sheep’s clothing of an “ undertaking ”’ or “ promise,”’ connoting 
more often obligations of a purely personal nature. To such a 
pass are we brought when we allow considerations of accuracy 
the proper test of aptness—to be overborne by tenderness toward 
the lay reader. 

MANAGING CLERK. 


REVIEWS 


By H. O. Lock, 
4s. net. 


Advice to a Young Solicitor. Solicitor. 


1946. London: Stevens & Sons, Ltd. 


In spite of its title, both young and old solicitors can read this 
book with benefit and profit to themselves, and it should be read 
and re-read. The amount of advice it contains on etiquette, 
advocacy, conduct towards clients, the making and keeping of 
clients, and office organisation is marvellous. How necessary 
it is, for example, always to bear in mind the advice to reply 
politely to offensive letters, in spite of temptations to the contrary. 
Formerly it was left to bitter experience to teach that “ work 
acquired in the public-house is not worth having” (p. 11). 
Any solicitor who forgets or neglects this advice after reading 
this work will only have himself to thank for the consequences. 
‘A satisfied client who broadcasts your praises among his 
relatives and friends is worth his weight in gold’”’ (p. 12). ‘* The 
first step in advising is to ascertain the facts’ (p. 26). ‘‘ Do 
not be afraid of submitting him (the client) to a minor cross- 
examination ”’ (p. 27). This work teems with sound advice of 
this sort, which is not to be found elsewhere. In addition, the 
reader will find, by reading between the lines, what are the writer’s 
opinions on time-honoured institutions, for instance, on “* the 
great unpaid "’ (p. 52). It is likely that most solicitors of experi- 
ence will agree with his views, both as to the unselfish service they 
give, and their defects from the advocate’s point of view. \W* 
cannot praise this work too highly. Something of the sort has 
long been wanted, and might even be the text-book for a new 
examination paper on professional practice in the final examina- 
tion of The Law Society. No solicitor can afford to be without 
this little book. 


BOOKS RECEIVED 


Covenants Affecting Land. By Sir LANCELoT ELPHINSTONE, of 
Lincoln’s Inn, Barrister-at-Law. 1946. pp. xxxii and (with 
Index) 210. London: The Solicitors’ Law Stationery Society, 
Ltd. 30s. net. 

‘*Oyez”’ Practice Notes. No. 1. Change of Name. _ 140. 
pp. 20. London: The Solicitors’ Law Stationery Society, Ltd. 
ls. 6d, net. : 
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NOTES OF CASES 
HOUSE OF LORDS 
Adams v. Naylor 


Lord Thankerton, Lord Porter, Lord Simonds 


and Lord Uthwatt. 29th May, 1946 
Emergency legislation—Child injured in minefield— War injury ”’ 
Defendant not a nominee—Actual liability necessary— 

Personal Injuries (Emergency Provisions) Act, 1939 (2 & 3 

Geo. 6, c. 82), ss. 3, 8. 

Appeal from a decision of the Court of Appeal ((1944} K.B. 750 ; 
88 SoL. J. 325). 

In August, 1942, two boys aged twelve and thirteen years 
were playing among sandhills on the coast near a minefield 
which had been laid by the military authorities in 1940 and 1941 
as a precaution against invasion. The minefield was bounded by 
an adequate fence, with warning signs, but, with the passage 
of time, the wind had caused the sand to cover some fifteen feet 
of the fence, all but the top fifteen inches. The ball with which 
the boys were playing having been kicked into the minefield, 
one of the boys crossed the fence at the point in question, and 
detonated a mine ; one of the boys was killed and the’other injured. 
Actions brought in respect of the accident were dismissed by 
Cassels, J., on the ground that the action was barred by s. 3 of 
the Personal Injuries (Emergency Provisions) Act, 1939. The 
Court of Appeal (MacKinnon and Morton, L.JJ., Scott, L.J., 
dissenting) affirmed his judgment on the different ground that the 
boys were trespassers and so had no claim against the occupier 
of the minefield. Morton and Scott, L.JJ., thought that in any 
event the actions were barred by s. 3 of the Act of 1939. The 
plaintiffs appealed. The defendant was the officer of the Royal 
Engineers at all times responsible for the minefield. Bys. 3 of the 
Act of 1939, if an injury suffered was a ‘‘ war injury ”’ any remedy 
must be sought in the scheme of compensation made under the 
Act. By s. 8 (1) ‘‘ War injuries’ means physical injuries— 
(a) caused by— . . . (ii) the use of any weapon, explosive or other 
noxious thing . . . either by the enemy or in combating the enemy 
or in repelling an imagined attack bythe enemy.”’ Their lordships 
took time for consideration. 

Lorp SimcN said that it was argued for the plaintiffs that the 
burying of the mine which exploded was not “ the use of any 
weapon, explosive, or other noxious thing . . . in combating the 
enemy,”’ and that such language could not apply when there 
was no enemy at or near the spot to be fought, “ combat ” 
implying active fighting against an actual invader. That was 
also the view of Scott and Morton, L.JJ., Scott, L.J., observing 
that he could not think that it was the intention of Parliament 
to take away a civilian’s right of action in such a case as the 
present. That view failed to take sufficiently into consideration 
that the primary object of the Act was not to take away rights of 
compensation, but to make provision for compensation under a 
scheme which would cover large numbers of civilians who would 
otherwise not be compensated at all. The list of those covered by 
the scheme was not the same as the list of those excluded from 
taking ordinary proceedings, but the primary object of the Act was 
to give rights rather than to take themaway. As for Morton, L.J.’s 
view, he (Lord Simon) thought that the preparation of a weapon 
at the factory, and even the storing of it until used, were quite 
distinct from the actual using of the weapon. If the mine was 
not being used when buried in the sand in the hope that the enemy 
would step on it or that the barrier of the minefield would 
prevent him from advancing over it, when was it used? In his 
opinion, the mine was being used in combating the enemy, and 
the injuries were war injuries caused by that use. 

hat disposed of the matter, but it seemed well to add a word ona 
feature of the case. It was a claim in tort and, since such a claim 
could not be made directly against the Crown, it was customary 
to. make it against the servant of the Crown whose fault would 
justify a personal action against him, in the hope, or with the 
promise, that, if the action succeeded, public funds would be used 
to pay the damages and costs awarded against the defendant. 
It was the common practice, when a Crown servant might be 
involved, for the Crown on request to supply his name, for 
example, the driver of a Crown vehicle at the time of the 
accident ; otherwise the plaintiff could, in many cases, not 
launch his action at all. In the defence it was admitted that the 
defendant was the person at all material times in control of the 
minefield. The question whether he was personally liable was 
one for the court on the evidence. It was to him (his lordship) 
surprising and misleading to refer to the defendant as the 
“nominal ” or ‘‘ nominated '’’ defendant. ‘That seemed to suggest 


Lord Simon, 
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that the issues at the trial were really issues between the plaintiffs 
and the Crown and that the defendant was mentioned as a party 
merely as a matter of convenience. That was not the true 
position. The courts had to decide the case as between the parties 
before them and had nothing to do with the fact that the Crown 
stood behind the defendant. For the plaintitis to succeed, 
apart from the statute, they must prove that the defendant 
himself owed a duty of care to the plaintiffs and had failed in 
discharging that duty. Whether the plaintiffs here would have 
succeeded in doing that, it was superfluous to inquire, but it might 
be useful to put on record, in passing, that their success would have 
depended on establishing the personal liability of the defendant 
to them, as the Crown was not in any sense a party to the action. 
The appeal would be dismissed. 

The other noble lords delivered concurring opinions. 

CounsEL: Heilbvon; The Attorney-General (Sir 
Shawcross, K.C.), and H. I. Nelson, K.C. 

Soricitors: Sidney Pearlman, for Silverman & Livermore, 
Liverpool ; Treasury Solicitor. 

{Reported by R. C. Cataurn, Esq., Barrister-at-Law.]} 


COURT OF APPEAL 

Lemon v. Lardeur 

Morton, Somervell and Asquith, L.JJ. 
Landlord and tenant—Four-weekly tenancy 

Necessity for expiry at end of period. 

Appeal from a decision of Judge Archer, K.C., 
County Court. 

The plaintiff was the landlord and the defendant the tenant of 
a dwelling-house let on a four-weekly tenancy. There was 
no evidence as to the date when the tenancy began. A lette1 
dated 20th July, 1945, was sent to the defendant, which stated “ I 
wish to give youa month’s notice as from August 1, 1945, to vacate’ 
the house, and was signed by the landlord’s husband. The 
tenant having failed to leave, the landlord sued for possession. 
The county court judge held that the notice was good, and made 
The tenant appealed. 

Morton, L.J., said that there had been a conflict of judicial 
authority as to whether, in the case of every periodic tenancy, 
the notice to quit must expire at the end of a current period, 
It was plainly established by authority that that was so in the case 
of a yearly or a quarterly tenancy, but there had been a conflict 
with regard to monthly and weekly tenancies. In Simmons v. 
Crossley [1922| 2 IX.B. 95, a Divisional Court held that in the 
case of a monthly tenancy it was not necessary for a notice to 
quit to expire at the end of a current period of the tenancy 
but Doe d. Finlayson v. Bayley (1831), 5 C. & P. 67, was not 
cited to the court. In Queen’s Club Gardens I:states, Ltd. v. 
Bignell {1924} 1 K.B. 117, where the tenancy was a weekly one, 
a Divisional Court declined to follow Simmons v. Crossley, and 
Lush, J., said that the true view was that in an¥ periodic tenancy, 
whether it be yearly, quarterly, monthly or weekly, the notice 
to quit must expire at the end of the current period. He 
(Morton, L.J.) was satisfied that Queen’s Club Garden kstates, Ltd. 
v. Bignell, supra, was correct, and he agreed with the view 
expressed by Bailhache, J., in Precious v. Reedie (1924) 2 KB. 149. 
Simmons v. Crossley, supra, could no longer be regarded as 
good law, and Bailhache, J., in Savory v. Bayley (1922), 38 T.L.R. 
619, had refused to follow it. The tenancy in Savory v. Bayle) 
supra, as here, was a four-weekly one. The evidence here did 
not show when any period of four weeks began or ended. 
He could not agree that it was for the defendant to establish 
that the notice did not expire at the proper date: Doe d. 
Finlayson v. Bayley, supra, On that ground the notice to quit 
was invalid. It was further argued for the defendant that there 
was no evidence that the husband of the owner had a general 
authority to deal with her property, and that if he only had a 
particular authority to deal with this particular matter the 
notice was invalid because it ought to have been given expressly 
on behalf of the landlord, who ought to have been either named 
or sufficiently identified. That contention was well founded. The 
law was correctly stated in ‘‘ Woodfall on Landlord and Tenant 
(24th ed., at p. 964) thus: ‘‘ When a notice to quit is given by 
a particular agent having a limited authority only such notice 
should be given in the name of the principal or expressly on his 
behalf.’’ It followed that the tenancy had never been lawfully 
determined. The appeal must be allowed. 

SOMERVELL and AsguitTH, L.JJ., gave judgment agreeing. 

CounsEL: Jukes ; Ruston. 

Soticitors: Beaumont, Son & Rigden; Ravenscroft, 
Woodward & Co.,, for Staffurth & Bray, Bognor Regis. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Hartley 


19th June, 1946 
Notice to quit 


at Chichestet 
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Smith Barry v. Cordy (Inspector of Taxes) 
Scott, Bucknill and Somervell, L.JJ. 25th July, 1946 
Revenue—Income tax—Purchase of endowment policies on lives of 
other people—Consequent accretions of capital—Whether charge- 

able to tax—Income Tax Act, 1918 (8 & 9 Geo. 5, c. 40), Sched. D, 

Case I. 

Appeal from a decision of Macnaghten, J. (61 T.L.R. 376). 

The respondent assessee appealed against assessments made 
on him under Case I of Sched. D to the Income Tax Act, 1918, 
in respect of alleged “ profits from dealings in life-insurance 
policies.”” The assessee, having decided to spend his capital 
during his lifetime, and wishing to have about £7,000 a year to 
spend until 1960, when he would be seventy-four years of age 
(he bought a deferred annuity to cover the contingency of his 
living to a greater age), spent £100,000 in buying sixty-three 
endowment policies on the lives of other people. The assessee, 
as a skilled mathematician, worked out a scheme whereby these 
policies, as they fell due, would, in all, provide him with an 
average of £7,000 a year during the calculated period. The 
amount assessed as profits was the difference in a material year 
between the sum paid for the policies and the amount received 
by the assessee when they fell due or were sold. Macnaghten, J., 
held that those differences did not constitute profits derived from 
“an adventure or concern in the nature of trade ’’’ under Case I 
of Sched. D, and discharged the assessments. The Crown 
appealed. (Cur. adv. vult.) 

Scott, L.J., reading the judgment of the court, said that 
Macnaghten, J.’s holding that this was not an operation within 
the meaning of “‘ trade ’’”’ because there was no “‘ dealing ” in the 
policies in the sense of their being bought and sold again was too 
narrow an interpretation of Sched. D, for it would exclude banks, 
finance houses, underwriters and bookmakers. It was argued 
for the assessee (1) that the whole scheme was merely a case of 
living on capital and accretions of capital, with no income quality 
attaching to the money on which he was going to live, and did 
in fact live for five years until he broke off the scheme owing to a 
change in his plans; and (2) that, even if the money derived 
was income, the source of it was not an adventure or concern in 
the nature of trade. As to (1), the Special Commissioners found 
that the profits were the fruit of capital invested and not the 
capital itself. If the question was one of fact, and there was 
evidence to support that conclusion, that was an end to the case. 
The assessee would have none the less enjoyed an annual income 
in the meantime because at the end of the period his capital 
would have disappeared. The question of income versus capital 
could not be decided as a self-contained issue apart from the 
question whether the operations in question were commercial, 
because the commercial characteristic might of itself change a 
capital realisation into an income receipt. Did the business 
described come within Case I of Sched. D? If so, then the 
accretions of capital were, in the opinion of the court, clearly 
taxable. As the definition of the word “ trade ”’ in s. 237 of the 
Act of 1918 included the very word “ trade ’’ without qualification, 
the word must be used in its ordinary dictionary sense, and the 
other words must necessarily be intended to enlarge the statutory 
scope to be given to the word “‘ trade ’’ in Sched. D. His lordship 
referred to the definitions of the word to be found in the Oxford 
Dictionary, and to the opinion of Lord Wright in National 
Association of Local Government Officers v. Bolton Corporation 

1943) A.C. 166, at p. 184, and said that the court could see no 
reason why Parliament should ever in any of the Income Tax 
Acts have intended to restrict the scope of Sched. D. It had 
always been regarded as the roof under which to collect all incomes 
not coming within any of the other four Schedules. ‘‘ Trade”’ had 
always been treated by Parliament as a word of very wide import; 
its tendency had been to bring more and more into Sched. D. 
The tendency of judicial decisions had been the same. The 
Commissioners here found that the assessee was “‘ engaged in a 
concern in the nature of trade, resulting in profits—the fruit of 
the capital laid out—which are assessable under Case I of Sched. D.” 
In the view of the court, there was evidence on which they could 
so find. It was, indeed, doubtful whether any other inference 
was open to them, having regard to the elaborate way in which 
the assessee calculated the annual yield of all his purchases, the 
large number of policies bought, and the fact that these were not 
ordinary investments. Case I was the appropriate one under 
which to charge him. To bring a source of profits within the 
meaning of “‘ trade’ in Case I it was not necessary to show the 
presence of a regular business of buying and selling. The appeal 
must be allowed. 

CouNSEL: Jenkins, K.C., and Hills ; Heyworth Talbot. 

Soicitors : Solicitor of Inland Revenue ; Bird & Bird. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 
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CHANCERY DIVISION 
In ve O’Brien ; Little v. O’Brien 
Roxburgh, J. 25th July, 1946 
Administration—Specific bequest of shares—After date of will 
bonus shares issued—Shares divided into two classes—Testato 
sells some shaves—Rights of legatee. 

The testator by his will dated the 30th June, 1936, bequeathed 
to his trustees “5,200 of my shares in K., Ltd., or such shares 
or cash or shares and cash as the case may be which may be 
allotted or transferred to me or to my trustees in substitution 
therefor in any company with which the said K., Ltd., may he 
amalgamated or reconstructed or to which its assets may be 
sold transferred or otherwise,” to be held by them on the trusts 
therein set out. At the date of the will the testator held 6,201 
ordinary shares in the company of {1 each. Subsequently i: 
1936 the company issued vo the testator 10,325 ordinary bonus 
shares credited as fully paid-up. In 1939 the company 
reorganised its capital and sub-divided its ordinary shares of 
£1 each into four preferred ordinary shares of 4s. each and 
four deferred ordinary shares of 1s. each. As a consequence 
the testator became the holder of 66,104 preferred ordinary 
shares and of 66,104 deferred ordinary shares: 24,804 shares 
of each class represented the shares which the testator owned 
at the date of his will. In December, 1939, the testator sold 
52,884 of the preferred ordinary shares. In January, 1940, he 
sold some more of the preferred ordinary shares, leaving 7,200 
in his name; subsequently he repurchased 2,990 additional 
preferred ordinary shares, but these, the judge held, could not 
be regarded as comprised in the bequest. In 1941 he sold 
some of the deferred ordinary shares. It could not be proved 
how many of his shares so sold represented original shares and 
how many represented bonus shares. The testator died in 
February, 1944. By this summons the trustees of the wiil 
asked whether the bequest of 5,200 shares took effect and, 
if so, to what extent and how they ought to deal with the 10,210 
preferred ordinary shares and the 54,632 deferred ordinary 
shares held by him at his death. 

RoBxuRGH, J., said that on the first question, which related 
to bonus shares, there was a good deal of authority. The matter 
was considered in In re Kuypers [1925] 1 Ch. 244 ; Attorney-General 
v. Oldham [1940] 2 K.B. 485; and Jn ve Sykes [1941] 1 Ch. 1. 
It was his duty to follow those authorities, and he would hold 
that the bequest did not include any bonus shares. The second 
question was whether the sub-division and reorganisation of 
capital had adeemed the bequest. The test which had to 
be applied was that laid down by Turner, V.-C., in Oakes v. 
Oakes (1852), 9 Hare 666, namely, whether all or any of the 
ordinary shares (which the testator had at the date of his will) 
could be found in his estate at the date of his death ‘‘ changed 
in name or form only . . . yet substantially the same thing.” 
In applying that test there was much to be said for the view 
that two shares having different rights attached to each were 
not the same thing as one share belonging to a single class. The 
phrase ‘‘ substantially the same thing ’’ had received a benevolent 
construction (In ve Leeming [1912] 1 Ch. 828). He would hold 
that the ordinary shares could be traced through the reorganisa- 
tion into preferred and deferred shares. He had to consider 
whether the legatees had to prove that the shares which the 
testator disposed of were not shares representing original shares 
or whether he could assume that the shares disposed of were 
drawn rateably from the two blocks representing original and 
bonus shares. There were no authorities which precluded 
him from adopting the second alternative, and he proposed 
to adopt it. He would declare that after the reorganisation ot 
capital the shares which the testator held at the date of his will 
were respectively 24,804 preferred ordinary shares and 24,804 
deferred ordinary shares. He would declare that the shares 
which had been sold ought to be deemed to have been selected 
rateably from the original shares and the bonus shares, ©n 
that footing, there remained some shares to answer the bequest, 
but not enough to answer it in full. 

CounsEL: C.D. Myles ; Ek. M. Winterbotham ; 
Peter Foster. 

SoLicitors: Avery, Son & Fairbairn; J. D. Langton ai d 
Passmore; L. A. Hart. 

[Reported by Miss B. A. Bicknext, Barrister-at-Law.) 


Wilfrid Hunt ; 


In ve Piper: Dodd v. Piper 
Romer, J. 31st July, 1946 


Will—Bequest to children on attaining thirty if such children } ud 
not vesided with their father—Condition pvrecedent—Malum 
prohibition— Validity. 
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Adjourned summons. 

The testator, who died in 1945, by his will directed his trustees 
to pay the income of one moiety of the trust fund thereby 
constituted to B, so long as she did not reside with her former 
husband, D, and after her death, or the cessor of her interest, 
they were to stand possessed of the first moiety upon the trusts 
declared of the second moiety. By cl. 10 of the will he provided : 
‘‘ My trustees shall hold the second moiety of my trust fund as 
to both capital and income on trust for such of them the four 
D children ’’—that was, the children of D and B—‘ as attain 
the age of thirty years and do not before attaining such age 
reside with . . . D and if more than one in equal shares, provided 
always that if any one or more of the D children resides or reside 
with the said D before attaining the age of twenty-one years and 
my trustees in their absolute and uncontrolled discretion are 
satisfied that such child or children on . . . attaining the age of 
twenty-one years is or are not under the influence of the said D 
my trustees may if they think fit declare in writing that for the 
purposes of this clause such child or children has (sic) not resided 
with the said D, and thereupon such child or children shall be 
entitled to share in the second moiety as if she (sic) or they had 
not resided with the said D as aforesaid.”’ By cl. 13 he defined 
what he meant by the word “ reside,’’ which was to include 
passing any part of a day or a night with D. By this summons 
the testator’s executors asked whether the condition in cl. 10 
of the will was void for uncertainty or as infringing public policy, 
and, if it was void, whether the D children on attaining thirty 
were entitled to share. 

RoMER, J., said that he would approach the matter from the 
point of view that the condition as to residing was a condition 
precedent. In Jarman on Wills (7th ed., vol. 3, p. 1443) 
it was stated: “. .. the civil law, which in this respect has been 
adopted by courts of inquiry, differs in some respects from the 
common law in its treatment of conditions precedent; the rule 
of the civil law being that, where a condition precedent is 
originally impossible, or illegal as involving malum prohibitum, 
the bequest is absolute just as if the condition had been subsequent. 
But where the performance of the condition is the sole motive 
of the bequest, or its impossibility was unknown to the testator, 
or the condition which was possible in its creation has since 
become impossible by the act of God, or when it is illegal as 
involving malum in se, in those cases the civil law agrees with the 
common law in holding both gift and condition void.’’ It was 
contended for the D children that the condition as to residence 
was bad as being against the policy of the law. The condition 
was expressed in terms which were calculated to bring about 
the separation of parent and child and it had been recognised 
many times that such a condition could not be enforced. The 
difference between malum prohibitum and malum in se had never 
been very precisely defined. It was contended for the residuary 
legatee that the condition ought to be regarded as malum in se 
with the result that the whole gift was bad. He was not prepared 
to hold that a gift, the object of which was to keep a child away 
from its parent, was malumin se. He was satisfied that it was not. 
On the other hand it was malum prohibitum. The present case 
was within the statement of the law in Jarman, which he accepted 
as accurate. With the result that the gift took effect freed and 
discharged from the void condition and each of the D children 
was entitled to a share on attaining the age of thirty. 

CounsEL: C.R.D. Richmount ; W. F. Waite ; Hubert A. Rose; 
E, M. Winterbotham. 

Soxtcitors : James and Charles Dodd; Field, Roscoe & Co. ; 
Lithgow, Pepper & Eldridge, for Walter H. and G. M. Day, 
Maidstone; F. J. Thairlwall & Co., for Cook & Talbot, of 


Southport. 
(Reported by Miss B. A. Bicxwet, Barrister-at-Law.] 


KING’S BENCH DIVISION 
Green v. Adam Hilger, Ltd. 
Lord Goddard, C.J. 26th June, 1946 


Factory—Revolving lathe—Insertion of object for filing—Creation 
of danger—Machine not dangerous in itself—No duty to fence— 
Factories Act, 1937 (1 Edw. 8 & 1 Geo. 6, c. G7), s. 14. 

Action for damages for negligence and breach of statutory 
duty, 

The plaintiff, an infant, was a machine learner in the defendants’ 
workshop. He was told by his foreman to carry out the operation 
of smoothing burrs off a lens-holder in which were three screw- 
holes. The operation was done by inserting the lens-holder in 
a capstan lathe, which then revolved at some 600 revolutions 
a minute, and by holding against the lens-holder a file covered 
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with emery paper. The foreman was standing near the plaintiff 
all the time and had given him full instructions. While doing 
the work, the plaintiff placed his finger on the lens-holder while it 
was revolving, and his finger became caught in one of the holes 
of the lens-holder and was severed. He accordingly brought 
this action. 

Lorp Gopparp, C.J., said that the common-law duty on 
employers to instruct might be delegated to the foreman: Cribb v. 
Kynoch, Ltd. {1907} 2 K.B. 548. In his opinion, the foreman 
had given adequate instructions to the plaintiff. The plaintiff had 
not actually been told not to touch the lathe during the operation, 
but, as Lord Wright said in Nicholls v. F. Austin (Leyton), Ltd. 
(1946), 62 T.L.R. 320, at p. 323, ‘‘ The common-law duty . . . is 
limited to reasonable exercise of care and skill to guard against 
danger which, as reasonable people, the employers ought to have 
anticipated.”” The touching of the lathe might have been 
natural, but it was not in itself a danger which the employers 
were bound to anticipate as likely to happen. In any event 
the doctrine of common employment would have defeated 
the plaintiff’s claim. The real point in the case was the argument 
that the lens-holder ought to have been fenced in the sense of 
having the dangerous screw-holes plugged. That point seemed 
to have been decided by Nicholls v. F. Austin (Leyton), Lid., 
supra. The part in question of the capstan lathe was not in 
itself a dangerous machine. It could revolve without danger to 
anybody. The only possible source of danger was the insertion 
of an object like the lens-holder. Something might catch in that, 
but not in the machine itself. The case cited appeared to lay down 
that the fact that, though there might be something inthe machine, 
or on which it was working, or which was attached to it for the 
purpose of working, which might be dangerous, that did not make 
the machine dangerous; and the Factories Act did not require 
the fencing of that thing unless the Secretary of State had made 
regulations regarding it. He (his lordship) held that the lens- 
holder was dangerous while in motion in the machine, but there 
was no statutory obligation on the defendants to fence it ; and, 
since it had not been suggested that it was good engineering 
practice to insert a plug in the screw-holes, he could not hold 
that there had been improper use of the machine. The fact 
that other machines could be used for the process in question 
did not make it improper to use a capstan lathe, although a 
manufacturer would not think of obtaining a capstan lathe for 
the express purpose of carrying out the particular operation. 
As there had been no failure to give reasonable instructions, 
nothing improper in the use of the machine, and no duty imposed 
by s. 14 of the Factories Act to use a fence or a plug, there must 
be judgment for the defendants. 

CounsEL: C. A. M. Blake ; Everett. 

Soricirors: G. Howard & Co.; Travers Smith, Braithwaite 
and Co. 

[Reported by R. C. CaLBurN, Esq., Barrister-at-Law.] 


Attorney-General v. Northwood Electric Light & Power Co. 
Macnaghten, J. 22nd July, 1946 
Revenue—Stamp duty—Electricity meter on consumer's premises- 
Entry on card of amount removed from meter by supplier— 
Not a“ receipt given’’—Stamp Act, 1891 (54 & 55 Wict., c. 39), 

s. 103 (1). 
Special Case under R.S.C., Ord. XXXIV. 


The Attorney General claimed that an entry on a prepayment 
meter card made by a collector for the defendant electricity 
company was a receipt given by the company within the meaning 
of s. 103 (1) of the Stamp Act, 1891, and that it was consequently 
liable to a 2d. stamp when the amount involved was £2 or upwards. 
The collectors employed by the company called from time to time 
at the premises of persons using the company’s meter, in order 
to inspect the meters and record the consumption of electricity. 
Part of the money deposited in the meter was sometimes handed 
to the consumer as a rebate, a small part was left in the meters and 
the remainder was taken away by the collector and recorded 
on a prepayment collection sheet under the heading ‘* Amount 
due and collected,” a carbon copy of which appeared on the 
prepayment meter card which was left on the consumer’s 
premises, The electricity prepayment meter card at the house 
of a certain consumer showed that on the 8th March, 1944, 
£3 1s. was taken from the meter, a rebate of 10s. 1d. was allowed 
to the consumer, 3s. was left in the meter, and the balance of 
£2 7s. 11d. was taken away by the collector and duly entered 
as described above. The Attorney General contended that the 
entry on the card constituted a “receipt given for or upon the 
payment of money amounting to 42 or upwards,” within s. 103 of 
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the Stamp Act, 1891, and was liable to a 2d. stamp under the 
statutory provisions, and that the company through their collector 
had given a receipt liable to duty, which was not duly stamped, the 
company had therefore incurred a fine of £10 under the Act of 1891. 
The company contended that the consumer had paid for his 
electricity in advance, and that the entry recorded only the 
removal by the company of money which had from the times 
of deposit of the coins belonged to the company and was not 
a payment of a debt due to the company; that the entry was 
not a ‘‘ receipt ’’ or “ given ’”’ within the meaning of the section ; 
and that no fine had been incurred. 

MACNAGHTEN, J., said that the prepayment collection card 
was no doubt in the possession of the consumer so long as it 
remained on his premises, but it was found as a fact that it 
remained throughout the property of the company. The card 
in question had been used by the predecessor at the premises 
of the consumer concerned. The company were entitled to take 
it away if they pleased, and consequently the consumer had no 
right to retain the card which was alleged by the Crown to be 
a receipt subject to tax. In his (his lordship’s) opinion, the 
word ‘ given”’ in s. 103, contemplated the giving of a receipt 
which the recipient of the document might keep as his own. 
In his view, the company had not given a receipt which was 
liable to duty, for they never gave a receipt to the consumer. 
The claim failed. 

CounsEL: The Solicitor General (Sir Frank Soskice, K.C.), 
and J. H. Stamp; Sir Roland Burrows, K.C., and Colin 
Pearson. 

SOLICITORS : 
and Co. 


Solicitor of Inland Revenue; Sydney Morse 


[Reported by R. C. Ca.surn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
R. v. Lawrence 
Lord Goddard, C.J., Hilbery and Henn Collins, JJ. 
22nd July, 1946 
Criminal law—Treatment of appellant as habitual criminal— 

Addition of period of preventive detention to sentence of penal 

servitude. 

Appeal against sentence. 

The appellant, having pleaded guilty at East Kent Quarter 
Sessions to three offences of larceny and asked for eighteen other 
offences to be taken into consideration, was sentenced to three 
years’ penal servitude. Since 1929 he had committed over 100 
frauds. 

Lorp Gopparp, C.J., having reviewed the appellant’s previous 
offences, which, he said, constituted one of the most deplorable 
records which he (his lordship) had seen, said that the appellant 
was clearly a public menace who ought to have been indicted as 
a habitual criminal. Considering that he had been sentenced 
three times previously to three years’ penal servitude, it was 
difficult to understand why quarter sessions should have passed 
so light a sentence on him. The court would now take the step 
of regarding him as a habitual criminal. They could not order a 
conviction of the appellant as such, but they could deal with him 
as if he were one, and ask the Home Secretary to have him 
treated as one in prison. Not punishment, but the protection of 
the publig was the court’s object in a case of this kind. Three 
years’ penal servitude being a wholly inadequate sentence, the 
court would order a sentence of three years on the first count of 
the indictment and five years on the second, to run consecutively ; 
and they would ask the Home Secretary to treat the last five 
years as though the sentence had been one of three years’ penal 
servitude followed by five years’ preventive detention. 

The appellant appeared in person, and the Crown was not 


represented. 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 
Crossland v. Crossland 
Wallington, J. 22nd May, 1946 
Divorce—Decree absolute pronounced but not yet filed—Intervention 
too late. 

Application to rescind a decree absolute. 

After a decree absolute had been pronounced by the judge, 
and signed by the registrar, but before it was filed in the divorce 
registry, the intervener appeared to contend that the decree 
should not be made absolute as the petitioner had committed 
adultery with the intervener’s wife during the six months which 
elapsed after the date of the decree nisi. The petitioner admitted 
the allegation. The intervener contended that the decree was 
not valid or effective until signed by the registrar and filed in 
the divorce registry, and that he was therefore in time to show 
cause why the decree should not be made absolute. 
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WALLINGTON, J., said that a decree absolute once pronounced 
by the judge in court became valid and binding. The acts to 
be performed thereafter, such as the signing by the registrar and 
the filing in the registry, were merely ministerial and had no 
relation to the validity of the decree or to its immediate effective- 
ness when pronounced. He (his lordship) was not making any 
finding of concealment here, but in cases where a petitioner had 
obtained a decree absolute without disclosing the commission 
of adultery, in respect of which the court would not have granted 
a decree unless there had been an application for the exercise 
of its discretion, once the decree absolute had been pronounced 
the court had no power to alter it at the instance of a member 
of the public or the King’s Proctor. A right of appeal of that 
kind was confined to the parties concerned. 

CounsEL: Laskey and A. H. Ormerod, for petitioner; Bush 
James, K.C., and Victor Russell, for respondent; Faulks and 
Anthony Jordan, for intervener. 

Soxicitors: Aukin, Courts & Co.; Tarlo, Lyons & Co. ; 
Lawrence, Dennis & Co. ; The King’s Procior. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 
Alston v. Alston 
Willmer, J. 27th May, 1946. 

Husband and wife—Desertion—‘‘ Three years preceding presenta- 
tion of petition’’—When petition ‘‘ presented ’’—Matrimonial 
Causes Act, 1937 (1 Edw. 8 & 1 Geo. 6, c. 57), s. 2. 
Undefended petition for divorce. 

On the 10th October, 1945, the husband signed a petition for 
divorce and swore an affidavit verifying it, but it was not filed 
until the 31st October. The petition alleged desertion by the 
wife from the 17th October, 1942. 

WILLMER, J., said that the case raised a novel point. By 
s. 2 of the Matrimonial Causes Act, 1937, the petitioner had to 
establish a period of at least three years’ desertion immediately 
preceding the presentation of the petition. It was therefore vital 
to decide at what stage a petition was presented. If presentation 
of the petition took place on the date when the petitioner signed 
it and swore his affidavit, then in the present case the three years 
would not have elapsed. If, on the other hand, the presentation 
took place when the petition was filed in court, then the three 
years had elapsed, and the petitioner, having otherwise proved 
his case, was entitled to a decree. Strangely enough, there 
appeared to be no authority on the point. Rule 3 of the 
Matrimonial Causes Rules, 1944, specified that every matrimonial 
cause should be begun by filing a petition addressed to the High 
Court. It was argued that a petition could only be said to be 
presented when it actually reached the court. That must and 
could only be the day on which it was filed. The point was a 
purely technical one. If the present petition were dismissed 
because the three years had not elapsed, new proceedings would 
have to be instituted because of a mere technicality. Both on 
the merits of the case and on the technical ground, he (his 
lordship) decided that a petition was presented when filed in 
court, that was, in the present case, the 3lst October, 1945. 
Accordingly the three years had elapsed, and the petitioner was 
entitled to a decree. 

CounsEL : Hines. 


Soxicitors: Church, Rendell. 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1946 


No. 1675. Coal Industry Nationalisation (Fees for Inspection 
and Copies of Plans) Regulations. October 16. 

No. 1674. Coal Industry Nationalisation (Vesting of Easements, 
etc.) Regulations. October 16. 

No. 1684. Currency Restrictions and Travellers Exemptions 
Order. October 16. 

No. 1661. Export of Goods (Control) (Consolidation) Order. 
October 12. 

No. 1676. Local Elections (Supplementary Provisions) (No. 2) 
Order. October 16. 

No. 1677. National Health Insurance (Arrears) Amendment 
Regulations. October 15. 


Houser OF COMMONS PAPERS (SESSION 1945-46) 


No. 179. Select Committee on Statutory Rules and Orders, 
etc. 19th Report. 
COMMAND PaPeErs (SESSION 1945-46) 
No. 6925. Legal Aid and Legal Advice in Scotland. Report 


of Committee. (Chairman: John Cameron, 


D.Sc., K.C.). 
[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.) 
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PARLIAMENTARY NEWS 


HOUSE OF LORDS 
Read Second Time :— 
Atomic ENERGY BILL [H.C.}. (23rd October. 
CoInaGE Britt [H.C.). {24th October. 
CouNTy COUNCILS ASSOCIATION (SCOTLAND) Briv [H.C.). 
[24th October. 
PuBLic Works Loans BILt [H.C.}. (24th October. 
UNEMPLOYMENT INSURANCE (EIRE VOLUNTEERS) BILL [H.C.]. 
(24th October. 
Read Third Time :— 
ABERDEEN HARBOUR ORDER CONFIRMATION Bix [H.L.). 
{23rd October. 
BANBURY CORPORATION BILL [H.C.). 
GLASGOW CORPORATION BILL [H.C.}. 
NORTHMET POWER BILL [H.C.). 


In Committee :— 
Hitt FARMING BILv [H.C.}. 
NATIONAL HEALTH SERVICE BILL [H.C.}. 


HOUSE OF COMMONS 
Read Second Time :— 
PUBLIC NOTARIES ARTICLED CLERKS) 
Bitt [H.L.}. [25th October. 
SUPREME COURT OF JUDICATURE (CIRCUIT OFFICERS) BILL 
[H.L.1. {25th October. 


QUESTIONS TO MINISTERS 
Civi_t OFFENCES 

Mr. Hecror HuGueEs asked the Secretary of State for War 
if he will take steps to ensure that in peace-time soldiers accused 
of offences other than military offences shall be tried by civil 
courts with the consequent right of appeal. 

Mr. BELLENGER: The existing law and practice already 
ensure this to a very large extent. I will, with permission, 
circulate more detailed information on the point in the Official 
Report. Following is the information :— 

The proviso to s. 41 of the Army Act requires that certain 
major criminal offences, namely, treason, murder, manslaughter, 
treason-felony, or rape, if committed by a soldier, must be 
tried by a civil court if the offence is committed in the United 
Kingdom. If one of these offences is committed by a soldier 
in peace-time overseas, trial must be by civil court, if there is 
one competent to try it within a hundred miles. 

In the case of other criminal offences committed by soldiers 
at places within the jurisdiction of a civil court, the civil courts 
and courts martial have concurrent jurisdiction. 

In this country instructions have already been issued to 
ensure that such offences, if committed, as they usually are, 
by a soldier when he is not in barracks or on duty, are tried 
as a rule by the civil courts, especially when the offence affects 
the person or property of a civilian. The decision as to 
whether a soldier shall be brought before a civil court rests 
ordinarily with the chief officer of police and the military 
authorities are expressly forbidden to make representations 
to the civil court with a view to the alleged offender being 
dealt with by a Service tribunal. 

The practice overseas is substantially the same, but it must 
be realised that troops are sometimes stationed in places 
where there are no civil courts under British judges available 
to try such offences. {22nd October. 


{24th October. 
' 23rd October. 


(WAR SERVICE OF 


TRIAL JUDGE ADVOCATE 

Mr. Hector HuGuHeEs asked the Secretary of State for War 
the age, qualifications, length of service and experience of the 
officer who acted as Judge Advocate General in the court martial, 
last August and September, of the 13th Parachute Battalion in 
Malaya ; and what are the regulations governing the appointments 
of officers to such responsible positions. 

Mr. BELLENGER: The Judge Advocate at the trial was a 
major of the Indian Army, attached to the legal staff, Malaya 
Command. In consequence, the personal details requested are 
not available in the War Office. They have been applied for and 
when they are received I-will write to my hon. and learned friend. 

In the case of a field general court martial, Rule of Procedure 
106 (k) empowers the convening officer by order to appoint a 
fit person to act as judge advocate thereat. Note 3 to Rule of 
Procedure 101 in the Manual of Military Law says that a judge 
advocate should be free of all suspicion of bias or prejudice, 
that he should have had experience of the practice and procedure 
of courts martial and should have knowledge of the general 
Principles of law and of the rules of evidence. The judge 
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advocate at a trial overseas is usually appointed on the recom- 

mendation of the legal representative of the judge advocate 

general in the command concerned. [22nd October. 
ILLEGITIMATE CHILDREN OF BRITISH SOLDIERS 

Mr. WILLIAM SHEPHERD asked the Chancellor of the Duchy of 
Lancaster what legal process exists by which a woman of German 
nationality in the British zone can establish the parentage of 
her child, where a British soldier is alleged to be involved. 

THE CHANCELLOR OF THE DUCHY OF LANCASTER (Mr. JOHN 
Hynpb): There are no facilities for legal proceedings in cases 
of this kind. I am advised that even if affiliation proceedings 
were possible no maintenance order of the German court, or 
indeed of any toreign court, could, under the Army Act, be 
enforced against a British soldier. 

Mr. SHEPHERD: Is the Chancellor of the Duchy of Lancaster 
satisfied that this state of affairs is likely to give the Germans 
cause to regard British justice very highly ? 

Mr. Hynp: It is a matter of legal fact that the Army Act, 
s. 145 (2), has the effect that proceedings for maintenance of an 
illegitimate child can only be enforced against a British subject 
under an Act of the United Kingdom Parliament or common law. 

23rd October. 
Doctors’ RIGHT TO SUE 

Mr. THoMAs REID asked the Minister of Health if he will give 
an assurance that he will take no action to deprive medical 
officers who have been employed under the new public health 
scheme whose names have been subsequently removed from the 
lists of those eligible for employment under the scheme of their 
right to sue for damages in a civil court. 

Mr. BEvAN: I shall certainly take no action—nor should | 
have any power to take any action—to deprive any medical 
practitioner of any of his ordinary rights to sue in a civil court. 

Mr. Reip: Is it not a fact that the legislation passed in no 
way takes away the ordinary civil law right of the medical 
practitioner to go to court ? 

Mr. BEvVAN : My hon. friend is quite correct. It was explained 
in Committee and on the floor of the House that the common 
law rights of the general practitioner are in no way affected by 
the legislation. 24th October. 


RULES AND ORDERS 


S.R. & O., 1946, No. 1651/L.21 
SOLICITOR, ENGLAND 
THE Soxicirors Act, 1941 (APPOINTED Day) ORDER, 1946 
DatED AuGusT 2, 1946 
I, William Allen Lord Jowitt, Lord High Chancellor of Great 
Britain, in pursuance of subsection (2) of section 30 of the 
Solicitors Act, 1941* (hereinafter called the Act), and every other 
power enabling me in that behalf, hereby appoint the tenth 
day of August, 1946, as the day on which segtion 1 of the Act 
which relates to the delivery of accountant’s certificates to the 
Registrar of Solicitors and for other matters connected therewith 
shall come into operation. 
Dated the second day of August, 1946. 


*4& 5 Geo. 6, c. 46 


NOTES AND NEWS 


Honours and Appointments 

The Lord Chancellor has appointed His Honour Judge 
WHITMEE to be the Judge of the district of Redditch County 
Court in place of His Honour Judge Tucker, in addition to the 
districts of which he is now the judge. The appointment dates 
from Ist November. 

Mr. J. GartsipvE, LL.B., has been appointed Assistant Solicitor 
in the Town Clerk’s Department, Boston, Lincs. He was 
admitted in 1938. 

Mr. Justice BirketT has been elected Master of the Curriers’ 
Company with Mr. BERNARD DENNY as Deputy Master, 
Mr. G. Russetv Vick, K.C., as Upper Warden, and Mr. C. H. 
DENNY as Kenter Warden. 

Mr. HENRY JOSCELINE PHILLIMORE has been appointed 
Recorder of Poole in succession to Mr. HENrY ELAM, who has 
been appointed Recorder of [-xeter. 


Notes 


The Masters of the Bench of the Inner Temple announce that 
Yarborough Anderson Scholarships of 4100 a year, for three years, 
have been awarded to Messrs. H. V. 
and T. O, Elias. 


3randon, J. D. F. Moylan 
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Mr. Harold McKenna, one of the four magistrates at Bow 
Street Court, has retired on medical advice. Until recently he 
was also chairman of the Berkshire Quarter Sessions. He was 
appointed a Metropolitan magistrate in 1927. 

Mr. Alfred Tylor, K.C., has retired from his appointment on 
the Treasury Solicitor’s staff as legal adviser to the Ministry of 
Food, to resume his private practice. He is succeeded by 
Mr. J. R. Hoop. Mr. Hood was called by the Middle Temple 
in 1927. 


The Home Secretary’s quarterly report to Parliament on the 
number of orders made under the Prevention of Violence 
(Temporary Provisions) Act, 1939, shows that one Prohibition 
Order was made during the period 1st July to 30th September, 
1946. 

The following new rent tribunals have been set up. 
Leyton, Walthamstow, Chingford, Wanstead, Woodford and 
Waltham Holy Cross. Its offices are at the Old Town Hall, 
Orford Road, Walthamstow. Members are: Mr. W. F. Gillham 
(chairman), Mr. F. H. Dane (reserve chairman), Mr. J. Fairfax, 
Mrs. E. M. Dare (reserve member). The clerk is Mr. W. S. 
Ransley. Another tribunal covers Chester, Wallasey, Bebington, 
Ellesmere Port, Runcorn, Hoylake, Hoole and Neston. Its offices 
are at 19 Whitefriars, Chester. Members are: Mr. J. Grimshaw 
(chairman), Mr. J. Roberts (reserve chairman), Mrs. C. Donoghue, 
Mr. J. Tildsley and Mr. G. Green (reserve members). The clerk 
is Mr. G. Tweedie. 


One covers 


UNITED LAW SOCIETY 

A meeting of the United Law Society was held in the Barristers’ 
Refreshment Room, Lincoln’s Inn, on Monday, 21st October, 
Mr. R. J. Kent in the chair. Mr. C. H. Pritchard proposed : 
“ That the sale and letting of all house property should be subject 
to price control.”” Mr. R. G. Plowman opposed. Messrs. F. R. 
McQuorn, R. J. Kent, R. Hall, R. N. Hales, Miss F. L. Berman, 
Messrs. G. C. Raffety and O. T. Hill also spoke. Mr. Pritchard 
replied, and, on a division, the motion was lost by one vote. 


LAW STUDENTS’ DEBATING SOCIETY 

At a meeting of the Law Students’ Debating Society held at 
The Law Society’s Court Room, on Tuesday, 15th October, 
1946 (chairman, Mr. Registrar Jones), the subject for debate 
was: ‘ That the last seven years have been wasted.”’ Mr. H. J. 
Baxter opened in the affirmative, and Dr. E. G. M. Fletcher, M.P., 
opened in the negative. The following members also spoke : 
Messrs. Terry, Law, Langley Mitchell, Selbie, Campbell Carter, 
Ginnett, Chadwick, Oliver, Pleadwell, Miss Chambers, Messrs. 
Philip, North, Lewis and Main. The openers having replied, 
and the chairman having summed up, the motion was carried 
by nine votes. There were twenty members and_ forty-one 
visitors present. ; 

Wills and Bequests 

Mr. C. G. Brian, solicitor, of Plymouth, 
personalty £54,341. 

Sir Stephen Bull, 
£1,970. 


left £57,558, with net 


solicitor, left 46,735, with net personalty 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 
MICHAELMAS SITTINGS, 1946 
APPEAL AND HIGH COURT OF 
CHANCERY DIVISION 

RoTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Mr. Justice 
Date. Rota, Court I. VAISEY. 

Mon., Nov. Mr. Farr Mr. Reader Mr. Hay 
Tues. ,, Blaker Hay Farr 
Wed., Andrews Farr Blaker 
Thurs., ,, Jones Blaker Andrews 
Fri., Reader Andrews Jones 
Sat., Hay Jones Reader 
Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
ROXBURGH WyNN-PaRRY EVERSHED ROMER 
Date. Wiiness. Non-Witness. Non-Witness. Witness. 
Mon., Nov. Mr. Andrews Mr. Jones Mr. Blaker Mr. Farr 
Tues., ,, : Jones Reader Andrews Blaker 
Wed., ,, Reader Hay Jones Andrews 
Thurs., ,, Hay Farr Reader Jones 
Fri., a Farr Blaker Hay Reader 
Sat., Blaker Andrews Farr Hay 
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STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) 2% 


British Government Securities 
Consols 4% 1957 or after 
Consols 24% .. ae 

War Loan 3% 1955-59 : 
War Loan 34% 1952 or after 
Funding 4% Loan 1960-90 
Funding 3% Loan 1959-69 
Funding 23% Loan 1952-57 
Funding 24% Loan 1956-61 
Victory 4% Loan Av. life 18 years .. 
Conversion 34% Loan 1961 or after 
National Defence Loan 3% 1954-58 
National War Bonds 24% 1952-54 . . 
Savings Bonds 3% 1955-65 

Savings Bonds 3% 1960-70 : 
Treasury Stock 24%, 1975 or after. . 


Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after fs ne 
Stock (Irish Land 


Guaranteed 23% 
Act 1903) .. 

Redemption 3% 1986- -96 .. 

Sudan 44% 1939-73 Av. life 16 years 

Sudan 4% 1974 Red. in part after 
1950 ; 

Tanganyika 4%, Guaranteed 1951- 71 

Lon. Elec. T.F. Corp. 24% 1950-55 


Colonial Securities 
* Australia (Commonw’h) 4% 1955-70 
Australia (Commonw’h) 3}% 1964-74 
*Australia (Commonw’h) 3% 1955-5 
t Nigeria 4% 1963 i. 
*Qucensland 34% 
Southern Rhodesia 34% 
Trinidad 3% 1965-70 


1950-70 . ce 
1961 -66 .. 


Corporation Stocks 
preg weg 3% 1947 or after 
*Leeds 33% 1958-62 
*Liverpool 3%, 1954-64 as 
Liverpool 34% Red’mable by agree- 
ment with holders or by purchase 
London County 3% Con. Stock after 
1920 at option of Corporation 
*London County 34% 1954-59 
*Manchester 3% 1941 or after 
*Manchester 3% 1958-63 .. 
Met. Water Board > A 1963- 
2003 = 
*Do. do. 3% “Be 1934-2003 
*Do. do. 3% “ E” 1953-73 
Middlesex C.C. 3% 1961-66 oe 
*Newcastle 3% Consolidated 1957.. 
Nottingham 3% Irredeemable 
Sheffield Corporation 34%, 1968 


Railway Debenture and 
Preference Stocks 
Gt. Western Rly. 4% 
Gt. Western Rly. 4 4% Debenture . . 
Gt. Western Rly. 5% Debenture 
Gt. Western Rly. 5% Rent Charge. . 
Gt. Western Rly. 5% Cons. G’rteed. 
Gt. Western Rly. 5% Preference 


Debenture 


* Not available to Trustees over par. 
t Not available to Trustees over 115. 
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t In the case of Stocks at a premium, the yield with redemption has been calculated at 


the earliest date ; 


in the case of other Stocks, as at the latest date. 
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